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On October 21, 1994, the State Duma of the Federal Assembly of the Russian
Federation adopted Part I of a new Civil Code, along with the law on the Code's
introduction into force. Part I contains the principles of civil law, including the
general provisions of corporate, property, and contract law. President Yeltsin
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signed these laws on November 30, 1994, and on December 8, 1994, the Civil
Code and the accompanying enacting legislation were published in Rossiskaya
Gazeta, the Government's official newspaper.' In accordance with the Law on
the Introduction into Force of the Civil Code, Part I took effect on January 1,
1995, with two exceptions: Chapter 4, on Legal Entities, entered into force from
the moment of publication on December 8, 1994, while chapter 17, on Ownership
Rights and other Rights in Rem in Land, becomes effective only after the Russian
parliament adopts a new Land Code. 2 Part II of the Code, which covers specialty
areas of contract law, passed the Duma on December 22, 1995, was signed by
President Yeltsin on January 26, 1996, and became effective on March 1, 1996. 3
The parliament plans to consider Part III of the Code, which addresses intellectual
property, inheritance, and choice of law, later in 1996.'
Identified by President Yeltsin as the "economic constitution of the Russian
Federation," the Civil Code establishes fundamental principles of civil and commercial law. 5 This uniform set of laws is a critical advance in Russian reform
efforts. It replaces the Brezhnev era Code of 1964, a legal vestige of the administrative-command system, and wipes away the ill-designed patchwork of Russian
laws and decrees that had been laid on top of the Soviet legal system. To bolster
the emerging private sector, this modern Code outlines the rules of the game for
entrepreneurs who, up to now, have attempted to navigate around the uncharted
shoals of Russian business law without a functioning legal compass. 6
This Civil Code is not, however, a panacea for Russia's economic problems.
The law fails to address several ideas inherent to a fully functioning market
economy; in other cases, its treatment is flawed. For example, the Code introduces
the public contract, a new concept in Russian law that requires commercial entities

1. Throughout this article, the first citation to a Russian language source, where relied upon,
is transliterated from the original, with an English translation in brackets. Citations thereafter are
to the English translation or abbreviation thereof. Where possible, a parallel citation to an English
translation is provided.

2. GRASHDANSKII KODEX, ROSSISKAYA FEDERATSI, chast piervaya [CIVIL CODE OF THE RUSSIAN
FEDERATION, Part I, No. 51-FZ], adopted by the State Duma of the Federal Assembly of the RF
on Oct. 21, 1994 (see ROSSISKAYA GAZETA, Dec. 8, 1994, for official publication) [hereinafter RF
CIVIL CODE, Part I]; Zakon o v'deniye diestviye chast piervoi Grashdanskovo Kodexa, RF [Law
on the Introduction into Force of Part I of the Civil Code of the RF, No. 52-FZ], adopted by the
State Duma on Oct. 21, 1994. The Duma passed the first reading of the Land Code on July 14,
1995. [See discussion infra part VII.]
3. GRASHDANSKIi KODEX, RF, chast v'toraya [CIVIL CODE OF THE RF, Part II], adopted by
the State Duma on Dec. 22, 1995 (see RossISKAYA GAZETA, Feb. 6, 1996, for official publication)
[hereinafter RF CIVIL CODE, Part II].
4. Although this article summarizes Parts II and III of the Code, it concentrates its analysis
on Part I. At the time this article went to press, the parliament had not yet voted on a final version
of Part III.
5. See RossISKAYA GAZETA, Dec. 8, 1994 (quoting President Yeltsin).
6. Sara Henley, Russian Lawyers Go Dutch in Race for Business Blueprint, REUTER ASIAPACIFIC Bus. REP., Nov. 12, 1993, available in LEXIS, Nexis Library, REUAPB File.
VOL. 30, NO. 3

RUSSIA'S NEW CIVIL CODE

479

to sell consumer goods or services to all customers at the same price. 7 This form
of consumer protection, though perhaps popular among the people, undermines
the freedom of contract principle the Code purports to trumpet. This contradiction
reflects the current ambiguity inherent in Russian politics and society concerning
the nature and effect of markets. Indeed, the same citizens who privatized their
apartments in 1992 elected a communist majority to the legislature in late 1995.
A further factor limiting the immediate impact of the Code is the country's
incapacity to implement and enforce it fully. Judges must be retrained to understand market economics and administrators directed to stop obstructing the flow
of business activity. Private individuals and enterprises, educated in a command
economy where profiteering was illegal and immoral, need to adapt to the new
legal and economic environment. This sea change of attitudes, as well as governmental functions, will take place at a slower pace than the introduction of marketoriented law, thus frustrating and complicating the process of reform.
Despite its imperfections, the new Code departs dramatically and significantly
from past Soviet and Russian legislation by effectively guaranteeing both freedom
of contract and protection of private property. In addition, the Code carves out
major areas of economic activity to be decided by the private parties to a transaction, free from state interference. The codification of these principles, taken for
granted by citizens of market democracies, denotes a legal and political revolution
in a country dominated by seven decades of a command style economy, socialist
ideology, and state ownership. Finally, the Code unifies the basic tenets of civil
legislation in a single document. Prior to the enactment of the Code, lawyers
had to survey archaic Soviet-era laws, more recent (and inconsistent) Russian
legislation, along with a plethora of presidential decrees and governmental decisions to decipher the controlling legal rule. With the introduction of its new Civil
Code, the Russian Federation has laid the legal foundation for a prosperous
market economy.'
I. Demand for Legal Reform
The development and enforcement of legal institutions and the success of economic reform in Russia, as with other countries in transition, are inseparably
linked. Throughout the initial phases of Russia's economic transformation, policy
makers and foreign advisers focused almost exclusively on the broader economic
aspects of the transition: the introduction of tight fiscal and monetary policies,
7. RF CIVIL CODE, Part I, art. 426(2). For a defense of the public contract concept, see V.V.
Vytransky, Deputy Chairman of the Supreme Arbitration Court and a drafter of the Civil Code,
Contract as a Means for Market Regulation in the Russian Federation, 20 REV. CENT. & E. EUR.
L. 649, 652 (1994).
8. G.D. Golubov, A.L. Makovsky, S.A. Khokhlov & V.V. Vytransky, GrashdanskiiKodex
Rossii, novoy v 'pravom regulirovaniipredprinimatelstva[The Russian Civil Code: What's New in
Legal Regulation of Business Activity], EKONOMIKA I ZHIZN, Jan. 1995, No. 2, at 1. (The authors
are all members of the Commission responsible for drafting the Code.)
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the lifting of governmental price controls, and the privatization of state property.
These components are critical for any functioning market system. Yet, with
attention riveted on opening avenues for ownership of private property and fighting inflation, reformers largely overlooked the missing element of the reform
equation: the creation of an enforceable framework of laws and institutions to
define and ensure both the rights and the duties of all players in the economy. 9
Not all participants or observers of Russian reform misunderstood the importance of legal reform for economies being converted from an administrativecommand to a market economy. "It is certainly apparent from the recent experience in Russia and elsewhere in Eastern Europe," observed American Federal
Reserve Chairman Alan Greenspan, "that the mere elimination of central planning does not in itself automatically create a market economy. . . [A] formal
legal structure which defines and protects property rights and trade through the
laws of contract and bankruptcy must preexistbefore a viable sophisticated market
economy can emerge from the remnants of a centrally planned one. '"' °
Although the drafting of the Code had already commenced, the collapse of
the MMM investment fund's pyramid scheme in the summer of 1994 illustrated the
need for effective laws to stem the proliferation of financial crimes undermining
society's confidence in the emerging market." The crisis exploded not only because Russia lacked a comprehensive set of laws outlawing such activities, but
also because the government has been unable to enforce existing regulations.
Sergei Almazov, head of the State Tax Police, referred to MMM's managers as
"a group of skilled swindlers who take advantage of imperfect legislation to
bamboozle people and fill their own pockets.' ' 2 Andrei Kashevarov, deputy
chairman of the State Antimonopoly Committee, stated that he did not see "legal

9. For a good discussion on this point, see preface to Report by the Commission of the European
Community, Shaping a Market-Economy Legal System, Apr. 1993. For a corresponding view that
contract law "can proceed independent of the rate of privatization," see Paul H. Rubin, Growing
a Legal System in the Post-Communist Economies, 27 CORNELL INT'L L.J. 1, 5 (1994).
10. Alan Greenspan, Address at Southern Methodist University (May 25, 1993), available in
LEXIS, Banking Library, FEDSP File (emphasis added). There has been much debate in academic
circles since the fall of communism over the sequencing of reform measures--' 'big bang" versus
"evolution"-an issue beyond the scope of this article. For two well articulated but contrasting
views, see Peter Murrell, What Is Shock Therapy? What Did It Do in Poland and Russia, in POST
SOVIET AFFAIRS, 111-140 (1993); Jeffrey Sachs, Betrayal: How Clinton Failed Russia, NEW REPUBLIC, Jan. 31, 1994, at 14-18; David Lipton&Jeffrey Sachs, Prospects for Russia's Economic Reforms,
in BROOKINGS PAPERS ON ECONOMIC ACTIVITY (William C. Brainard & George C. Perry eds., 1992).

11. MMM was the most publicized of the pyramid schemes that have proliferated in the unregulated Russian financial market. They generally attract pensioners and others of moderate means who
lack access to more solid investment opportunities. In a classic pyramid scheme, the fund pays
dividends to early investors with the money attracted from new entrants, rather than make real
investments. Therefore, as soon as confidence in the fund's ability to continue paying erodes, investors
stop buying and the selling frenzy cascades until the fund runs dry, leaving most investors with
worthless shares.
12. Almazov, quoted in Mikhail Dubik, Officials Take Steps to Control Securities, Moscow
TIMES, July 29, 1994, at 1, 2.
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grounds for instituting proceedings against MMM. . . . The legal system has
too many gaps to be effectively applied ... .
Unfortunately, criminal law reform has kept pace neither with its civil counterpart nor, more importantly, with the proliferation of economic crimes. The Russian Ministry of the Interior estimates that since 1992 economic crimes such as
investment scams, money laundering, counterfeiting, and bribery have cost the
country fifty trillion rubles (approximately US$12 billion in August 1995).
"[P]rosecuting the culprits is frequently nearly impossible," writes Michael Gulyayev of the Moscow Times, "because Russian law either does not envisage these
types of crimes, or applies its
tenets only to state officials and not to Russia's
14
new private businessmen."
In the Soviet period, white-collar crime fell exclusively within the parameters
of the penal system. By contrast, the new civil law, in the words of Veniamin
Yakovlev, chairman of the Supreme Arbitration Court, Russia's highest commercial court, is designed to "curb the tyrannical behavior of bureaucrats and criminal
elements."' 5 Thus, the Russian authorities can now at least wield the hammer
of civil penalties in their attempts to break the mafia's grip over business and
hence society as a whole.
Politicians from all sectors of the broad reformist camp acknowledge the singular significance of the new Code. Yegor Gaidar, Russia's leading reform economist and formerly its acting prime minister, said that of all the legislation that
the parliament would debate, "It]he most important . . . is the draft new Civil
Code . . . After [its adoption], the need for a great many individual economic
laws will recede.' ' 6 Then Deputy Prime Minister Sergei Shakhrai stated that
"[t]he new civil code is destined to become the core of the market legislation
and form the basis for establishment of market relations in Russia." 7 The Code
is "the second most important basic law of the state after the Constitution,"
added Yuri Kalmykov, who at the time of the Code's adoption was the Russian
minister of justice. 18
Support for the Code extends beyond those commonly identified with the reformist camp to parliamentarians from factions less enthusiastic about market
reforms. For example, Ivan Rybkin, the speaker of the Duma and a member of the

13. Kashevarov, quoted in Dubik, Laws Too Vague to Take on MMM, Moscow TIMES, July 28,
1994, at 1, 2.
14. Michael Gulyayev, Laws Incapable of Fighting Economic Crimes, Moscow TIMES (Int'l
Wkly. ed.), Aug. 6, 1995, at 18. The parliament has still failed to adopt a new Law on Organized
Crime or revised Criminal and Criminal Procedure Codes. The most recent draft of the Criminal
Code was vetoed by President Yeltsin in late 1995.
15. Interview with V.F. Yakovlev, Chairman of the Supreme ArbitrationCourt of the RF, IZVESTIYA, July 6, 1994, at 4, available in FBIS-USR-94-077, July 19, 1994, at 25.
16. See Gaidar, quoted in FBIS-SOV-93-213, Nov. 5, 1993, at 41.
17. Shakhrai & Kalmykov, quoted in CabinetApproves First Chapter of Civil Code Draft, BBC
Summary of World Broadcasts, Oct. 11, 1993, available in LEXIS, NEWS Library, Sov File.
18. Id.
FALL 1996
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Agrarian Party, was a major Code supporter throughout parliamentary debates. In
addition, Vladimir Isakov, chair of the Committee on Legislation and Judicial
Reform-and also an Agrarian-recommended swift enactment of the Code.' 9
In part, the politicians were simply reacting to the desires of their constituents.
As conventional theory predicts, when the circle of property owners expands,
demand for a stable set of contract rules to regulate property relations and protect
the interests of the new owners will grow correspondingly.2 °
Thus, across Russia's political spectrum, legislators and governmental officials
came to recognize the necessity for a new Civil Code to protect property and
contract rights, curb white-collar crime, foster consumer confidence, and attract
foreign investment. In initiating a program to revise and reform the system of
private law in Russia, of which the Civil Code is the backbone, the government
articulated this need to transform the legal order:
The transition of Russia to new economic and social relationships, the adoption of the
new Constitution of the Russian Federation, and reformative laws on ownership and
entrepreneurship have significantly altered the legal system of the totalitarian past,
where the basis was the nationalization of the economy and suppression of the initiative
of the participants in property relationships. A sphere has been opened up for regulation
of the relationships of citizens and legal entities on the basis of principles of private
law universally recognized in the world: the independence and autonomous nature of an
individual, the recognition and protection of private property, and freedom of contract.
However, genuine private law relationshipshave not yet been established in Russia.
The remnants of statutes meant for a planned and command economy and which make
the legal system unstable have not been eliminated. Obsolete civil legislation has not
been replaced....

Private law

. . .

has not ....

the participantsin economic relationships.2 1

entered into the consciousness of

II. Civil Code Provisions and Supplemental Legislative ActsAn Overview
Recognizing the urgent need for an extensive revision of the legal order, the
Russian Government decided to enact the Civil Code in phases, enabling it to
19. Rekomendatsii parlyamentskix shlushanii Grashdanskoye zakonodatelstva Rossiskoi federatsii: sostoyanii, problemii, perspektivii [Recommendation from Parliamentary Hearing on Civil Legislation of the RF: Conditions, Problems, and Perspectives], Committee for Legislation and Legal Reform,
State Duma of the RF, May 19, 1994; see also Dmitry Kuznets, The State Duma Has Approved a Draft
Superlaw, SEVODNYA, July 23, 1994, at 2, available in FBIS-Sov-94-142, July 25, 1994, at 28. In
general, the Agrarian Party opposes privatization, particularly of land.
This article went to press before the Russian presidential elections, which were scheduled to take
place in the summer of 1996. However, the fact that support for the Code emanated from both pro
and anti free-market camps strongly suggests that the tenets behind and the language within the Code
will survive the outcome of the election-no matter its result.
20. Kathryn Hendley, The Spillover Effects of Prioritization on Russian Legal Culture, 5
TRANSNAT'L L. & CONTEMP. PROBS. 39, 46-47 (1995).
21. Formationand Development ofPrivateLaw in Russia (text of government program published
in conjunction with Presidential Decree 1473 on the Formation and Development of Private Law
in Russia made on July 7, 1994), ROSSISKAYA GAZETA, July 12, 1994, at 1,4, available in FBIS-USR94-082, Aug. 1, 1994, at 7-10 [hereinafter Private Law in Russia] (emphasis added).
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implement the critically important basic provisions of Part I without waiting for the
entire text to be completed. 22 The first volume, which contains the3fundamentals of
civil and commercial law, is divided into three main sections:1
(1) General Provisions
This section outlines the basic principles of civil legislation. It includes definitions
of natural and juridical persons (or legal entities, including joint-stock companies,
partnerships, limited partnerships, and noncommercial organizations), as well as chapters on securities and statutes of limitations.
(2) Rights of Ownership and Other Rights in Rem
This section addresses the general law of both real property (including land, buildings,
and fixtures) and personal (or movable) property. It covers topics such as the creation
and termination of ownership and ownership in common.
(3) General Partof the Law of Obligations
The third section includes the general provisions of contract law, such as the definition
of parties, rules on performance, and the creation, transferability, and termination of
obligations. Additionally, this section deals with secured transactions or collateral law,
also referred to in Russian jurisprudence as pledge.
Part II, which entered into force on March 1, 1996, contains section 4 on

specialty contracts.
(4) Individual Types of Obligations
This section expands on section 3 of Part I by addressing specific forms of contractual
obligations. It includes chapters on the law of sale, lease, and franchising, as well
as articles on banking transactions, agency, insurance, simple partnership, trust, and
personal injury or tort law.
Part III includes three sections on intellectual property, inheritance, and conflicts of law. This third volume was presented to the parliament for consideration

in early 1996.
(5) Exclusive Rights (IntellectualProperty)
This section covers the three main elements of intellectual property law: copyright,
trademark, and patent. Furthermore, it unites all major forms of intellectual and industrial property law, previously dealt with in separate legislative acts.
(6) Law of Inheritance
Section 6 contains the law of succession, or wills and estates, as it is known in AngloAmerican jurisprudence.
(7) InternationalPrivate Law

The Code's final section on choice of law addresses the legal capacity of foreign citizens
and juridical persons, as well as the application of foreign law and international treaties.

22. Interview with Yakovlev, supra note 15. In deciding to develop the Code in phases, the
Russian drafters followed the advice and practice of the Dutch, who are engaged in a multidecade
revision of their basic civil law.
23. For a complete table of contents of Parts I-III, see Appendix A. Translation note: William
Butler's translation of Part I of the Code (London, Interlist, 1995) is used throughout this article
with some exceptions. The terms "in rem," "company," and "liability" are used in place of the
words "thing," "society," and "responsibility," respectively. Citations from other documents and
articles were translated by IRIS-Russia, unless otherwise stated. Other translations of the Code are
available from the Foreign Broadcast Information Service Daily Reports (FBIS, Sov-95-009-S,
Jan. 13, 1995) and the GARANT-Service Russian legislation database.
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Although the Code legislates over a broad range of private law issues, it "does
not exhaust the system of norms of civil law which require development and
substantiation. . . .[Additional laws], the adoption of which [is] envisaged in
the Code itself . . . should hold key significance in civil legislation."-2 4 The
subordinate acts called for by the Civil Code include the following major pieces
of legislation:
(1) Registration of Legal Entities
(2) Insolvency (or Bankruptcy)
(3) Joint-Stock Companies
(4) Limited Liability Companies
(5) Manufacturing Cooperatives
(6) State and Municipally Owned Unitary Enterprises
(7) Immunity of the State and Its Property
(8) Registration of Rights to Immovable Property and Real Estate Transactions
(9) Currency Regulation and Currency Control
(10) Partnerships of Owners of Housing
(11) Noncommercial Organizations
(12) Mortgage
(13) Pawnshops
The Law on Joint Stock Companies, adopted by the Duma on November 24,
1995, and signed by President Yeltsin on December 26, 1995, became effective
on January 1, 1996. The parliament passed the Law on Noncommercial Organizations on January 12, 1996, and it is now in effect. The Law on Registration of Legal
Entities passed a first reading in the Duma on November 17, 1995. Parliament is
currently debating other draft laws, such as Registration of Real Estate Transactions and Mortgage. Governmental working groups are or will be developing
the remaining drafts over the course of the next two years.
III. The Civil Code Drafting Commission
The Research Center for Private Law, an institute attached to the president's
administration, began to assemble a team of highly respected academicians and
jurists to participate in the drafting in early 1992, shortly after the collapse of
the Soviet Union. Later that year, a special government resolution officially
established this working group as the Civil Code Drafting Commission to be
coordinated under the auspices of the Research Center.2" Civil law specialists
representing a broad cross-section of the Russian legal community were drawn
24. RF CIVIL CODE, Part I; see also Private Law in Russia, supra note 21, at 4, available in
FBIS-USR-94-082, Aug. 1, 1994, at 8.
25. Interview with A.L. Makovsky, Chairman of the Civil Code Drafting Commission of the
RF, conducted by Robert S. Summers, Professor of Law, Cornell University, in Moscow (June
1994).
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into the task force from the following organizations: the President's Administration, the Supreme Arbitration Court, the Ministry of Justice, the Federal Assembly's State Duma and Federation Council, the International Commercial Arbitration Court of the Chamber of Commerce and Industry of the Russian Federation
(RF), Moscow State University's Law Faculty, the Institute of State and Law
of the Russian Academy of Sciences, and the Institute of Legislative and Comparative Law under the Government of the RF.26
The Commission's primary responsibility for drafting the Civil Code was not
uncontested in the halls of Russian power. A second entity within the presidential
apparatus, the State Legal Administration, known by its Russian acronym as
GPU, fought with the Research Center for control over the Code-a battle ultimately decided by President Yeltsin himself.27 The GPU purist approach mirrors
that of the earlier economic reform strategy of Yegor Gaidar and the privatization
program under Anatoly Chubais, the former first deputy prime minister: move
rapidly to enact laws, policies, and programs based on western models and force
firms to catch up or conform to western practice. The Civil Code task force took
a more cautious and realistic view that it was not possible to outpace the country's
readiness to accept legal reform. Rather, they focused less on how things ought
to work and more on how they do.
The ongoing debate among Russian reformers, not only within the president's
administration, but more broadly throughout Russian society, crosses genera26. Task force members include, among others:
" S.S. Alekseev, Chairman of the Research Center for Private Law under the President
of Russia, member of the Russian Academy of Sciences, and member of President
Yeltsin's Council of Advisors;
" G.E. Avilov, Institute for Legislative and Comparative Law under the Government
of the RF;
" M.I. Braginski, Institute for Legislative and Comparative Law under the Government of the RF;
" Y.K. Kalmykov, Minister of Justice (now former) of the RF and member of parliament;
" S.A. Khokhlov, Executive Director of the Research Center for Private Law;
" A.S. Komarov, President of the Court of International Commercial Arbitration of
the Chamber of Commerce and Industry of the RF;
* O.M. Kozyr, Research Center for Private Law;
" A.L. Makovsky, Deputy Chairman of the Research Center for Private Law, Chairman of the Scientific Consulting Center for Private Law of the CIS, and Chairman
of the Civil Code Drafting Commission;
" M.A. Mitiukov, First Deputy Chairman (now former) of the State Duma of the
RF;
" E.A. Sukhanov, Dean of the Moscow State University Law Faculty;
" V.V. Vytransky, Deputy Chairman of the Supreme Arbitration Court of the RF;
" V.F. Yakovlev, Chairman of the Supreme Arbitration Court of the RF; and
" G.D. Golubov, President, Legist Law Firm.
27. Ukase prezidienta #856 [Presidential Decree No. 856] (May 5, 1994). Additionally, in Executive Order No. 347-pr (July 1, 1994), he reappointed the task force and its members to prepare the
remaining sections of the Code. See also Presidential Decree No. 1473 (July 7, 1994) on the Formation
and Development of Private Law in Russia, supra note 21.
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tional and philosophical lines. The issues lie at the core of the choices that Russians
must make about the dimensions, scope, and speed of their transformation to a
market-based economy. "Russia again faces a choice," observes Vladimir Mau,
deputy director of Gaidar's Institute for the Economy in Transition. "But it is
not a choice between 'capitalism and communism.' We have already for some
time passed the stage where the return to socialism of the 1970s is possible. The
country must now choose the kind of market economy it wants."' 2 8
A better approach than this behind-the-scenes fractious struggle over the Civil
Code would have been to encourage a serious public exchange of ideas about
the effects of certain legal rules in molding a market economy. Opening the
drafting process to incorporate public comment from businesses, consumers,
and practicing attorneys-the ultimate consumers of law-is a critical facet of
lawmaking in democratic societies, but has yet to take hold in Russia.
IV. A Short History of Russian Civil Law
Russia's rich civil law tradition predates the 1917 Revolution. In the late nineteenth century, a special commission under direction from the tsar began to
prepare a codification of civil legislation. These Russian jurists surveyed foreign
legislation, even publishing a translation of the California Civil Code in 1892.
In 1913, the commission presented a draft code to the Duma. This sophisticated
compilation of law combined the best of Russian law with leading European
thought.29 It displayed a particularly strong Germanic influence borrowing from
the German Code, the Biirgerliches Gesetzbuch (BGB), and, to a lesser degree,
the older Napoleonic Code of France. The outbreak of World War I and the
Bolshevik Revolution that ensued prevented further consideration of the code,
leaving the draft stillborn.3"
Despite the advent of communism, the Soviet Union retained its civil law
system and, in 1922, finally adopted a civil code. This first reaction drew heavily
from the tsarist era work, as well as from the German model. The Soviet Union
recodified its civil legislation in the early 1960s. In 1961, the USSR enacted the
Fundamentals (or Principles) of Civil Legislation. Between 1963 and 1965, each
of the constituent republics adopted its own civil code, based on the Fundamentals
of Civil Legislation. 3' These codes, written by central authorities in Moscow,
differed little from republic to republic. Nevertheless, despite the collapse of the
USSR, which brought most Soviet federal legislation into question, each republic
began its independence with its own compendium of civil law.

28. Vladimir Mau, Moscow TIMES, Dec. 23, 1995, at 8.
29. Interview with Peter B. Maggs, Professor of Law, University of Illinois at Urbana-Champaign
(Apr. 13, 1994).
30. Interview with A.L. Makovsky, supra note 25.
31. William E. Butler & Maryann E. Gashi-Butler, The Pace ofLaw Reform, 3 Moscow LETTER
10 (Spring 1995).
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The 1964 Code of the Russian Soviet Federated Socialist Republic (RSFSR)
was written during the early Brezhnev reign.32 That Code, created for an administrative-command economy, was obviously inappropriate for the open market
Russia is attempting to build today. With the exception of a few small-scale
private commercial transactions that were permitted in the Soviet period, the
basic elements of contractual relationships, from contract formation to dispute
resolution, were governed outside of the civil law sphere. Central plans dictated
state enterprise A sell widgets to state enterprise B at a certain price, eliminating
negotiations between the contracting parties.33 The central authorities expected,
and the coercive powers of the state did their best to ensure, compliance. Enterprises enjoyed discretion over few conditions of the contractual relationship outside of quantity and time of delivery. Foreign trade also fell within the exclusive
purview of the state.
Because of the incompatibility of the 1964 Code with a private economy, the
Russian Government ordered the drafting of a new Civil Code in 1992 to reflect
and encourage the introduction of market principles. In the interim, the USSR
Fundamentals of Civil Legislation, which were amended in 1991 to reflect the
reforms of the late Gorbachev period and acceded to by the Russian Federation
in 1992, governed most civil relations, acting like a gloss overtop the 1964 code.34
Thus, prior to the adoption of the new Code in 1994, the 1964 code, as amended,
the 1991 Fundamentals of Civil Legislation, as amended, and a chaotic clutter
of laws and decrees from the late Gorbachev to early Yeltsin period regulated
commercial activity. The result was a muddy field of law laden with contradictions
that even the most sophisticated lawyers could not readily decipher.35
Because Russia's new Civil Code was introduced in parts, the passage of Part
I did not immediately clarify the legislative landscape. Until the second volume
was enacted, sections of the old Code remained in force to the extent they did
not contradict Part I (pending adoption of Part III, the final sections of the 1964
Code still govern certain aspects of civil relations). Moreover, the secondary
laws and decrees will continue in effect until the parliament replaces them with
the new supplemental commercial legislation required by the Civil Code. The
Code drafters recognized that the rapid evolution of business practice in the
chaotic new Russia would necessitate frequent changes in the laws governing
entrepreneurial activity. However, codes enjoy semiconstitutional status in civil
32. RSFSR CIVIL CODE (1964).
33. A.L. Makovsky & S.A. Khokhlov, V'deniye v' Grashdanskii Kodex [Introduction to the
Civil Code], in CIVIL CODE OF THE RF, PART I (Moscow, De-Ure, 1995).
34. Fundamentals of Civil Legislation of the USSR and the Republics (1991).
35. Some of the more important legislation from this period include: the 1990 Law on Ownership,
the 1990 Law on Enterprises, the 1990 Law on Investment Activity, the 1991 Law on Foreign
Investment, the 1992 Law on Pledge, the Council of Ministers Decree 601 of 1990 on Joint-Stock
Companies, and various laws on intellectual property. V.A. Dozortzev, Trends in the Development
of Russian Civil Legislation During the Transition to a Market Economy, 19 REV. CENT. & E. EUR.
L. 515, 524 (1993).
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law societies, making them more difficult to amend than ordinary legislation.
Therefore, the drafters made a conscientious choice to include general provisions
in the Code while leaving specific regulatory measures to separate, subsequent,
and subordinate legislative acts. According to Professors Makovsky and
Khokhlov, two of the Code's principal architects, the "very character of the
Civil Code is [that it includes] the most general rules, consisting of principles
.. . which create a definition and orientation for legislating under development
and the adoption of other laws in the field of civil legislation." 36 Paradoxically,
the Code in some cases overregulates tracking, the German approach, by prescribing in great detail what is permitted and what is not.
The Law on the Introduction into Force of Part I of the Civil Code that accompanied the passage of the Code attempts to explain which components of the old
code and laws are still in effect and which have been superseded or rescinded. 37
Nevertheless, questions persist, for example, as to which provisions of the 1992
Law on Pledge and which provisions of the 1994 Code articles on pledge govern
a credit agreement. These and related issues created confusion while Parts II and
III were under development. Indeed, the legislative picture will remain incomplete
until enactment of the full subset of laws called for by the Code. While frustrating
to businessmen, lawyers, and judges alike, this period of uncertainty is both
temporary and probably unavoidable given the decision to revamp the entire body
of Russian civil law in such a short period of time.
To date, the Drafting Commission has not prepared an official commentary
to Part I of the Code to help illuminate the new legislative order. However,
many members have published articles and unofficial commentaries, providing
an important window into legislative intent. Perhaps having learned the value
of clarifying intent from their experience after the passage of Part I, the drafters
36. Makovsky & Khokhlov, supra note 33, at 11. Over time, as the Russian economy stabilizes,
the ancillary normative acts the Code requires could be included in a revised Civil Code or as a
distinct collection of commercial laws. Dozortzev, supra note 35, at 528-31. In fact, some Russian
jurists and policy makers have supported the simultaneous creation of a separate commercial code
to govern business relations exclusively, leaving the general civil law and consumer relations to the
Civil Code. These proposals have proven highly controversial in part because they are at odds with
Russia's civil law tradition. Moreover, while the Constitution provides that the central government
has jurisdiction over civil legislation, it does not prevent the regions from regulating in some other
areas of commercial activity. KONST. RF [RF CoNsT.] art. 71(n) (1993). Therefore, Civil Code
proponents fear that the introduction of a federal commercial code would lead to other commercial
codes at the republic level, thus muddying the legal picture. This fear is not unwarranted; the Republic
of Kalmykia has already adopted its own commercial code. Following debate on the issue, the State
Duma's Committee on Legislation and Law Reform recommended against moving forward on a
separate trade or commercial code at this time. Recommendation from Parliamentary Hearing on
Civil Legislation of the RF, supra note 19.
37. See also Joint Resolution No. 2/1 of the Plenums of the Supreme Court and the Supreme
Arbitration Court, Feb. 28, 1995; On Some Aspects of the Enactment of the FirstPartof the Russian
Federation Civil Code: Judicial Interpretationof the Civil Code, reprintedin RossiSKAYA GAZETA
(Biznes v' Rossii supplement), Mar. 31, 1995, at 5, availablein FBIS-Sov-95-077-S, Apr. 21, 1995,
at 42.
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published a quasi-official commentary on the second volume. Collectively, these
commentaries on volumes one and two serve as the best publicly available guides
to understanding and applying the new law.39
Businesses will obtain a more complete picture of how the Code will function
in practice after the courts have had the opportunity to rule on cases governed
by the new law. Although judges in civil law systems do not adhere to precedents,
the courts' treatment of particular issues raised in the new Code will, nevertheless,
provide a useful guide for understanding how the judiciary interprets and applies
the new Code. As Professors Makovsky and Khokhlov wrote in their commentary
on the Code, "the civil law reaches maturity only when the truth of its practical
purpose is verified by court decision.' 40
V. Sources of Law
As did their prerevolutionary predecessors, the members of the Code Drafting
Commission undertook a careful study of civil and common law jurisdictions to
aid them in crafting Russia's new compilation of economic legislation. Naturally,
the Russians did not forsake their own legal traditions, even reexamining the
work of the tsarist commission at the turn of the century, along with the first
Soviet Code of 1922. Nor did they entirely discard the 1964 Code or the 1991
Fundamentals of Civil Legislation. Although neither of these Soviet period legal
texts sufficiently addresses the complexities of the market, they nonetheless contain some sound principles of civil legislation that have been retained in the new
Code. The challenge as the drafters perceived it was to fashion a legal blueprint
for market reforms, while simultaneously maintaining continuity with Russia's
own legal system and history. 4'
Despite Russia's strong civil law foundation, the Drafting Commission recognized its flawed structure that rendered it unable to support a complex market
economy grounded in the rule of law.42 To overcome this weakness, the task
force carefully surveyed the legislation of foreign countries and consulted extensively with foreign commercial and civil law experts."3 They reviewed the recently
revised civil codes of the Netherlands, Quebec, and Italy, as well as the more
established codes from France and Germany. The Russians paid particularly close
attention to the Dutch work, the most current major European text. The drafters

38. See, e.g., discussion on corporate liability infra part VIII.G.
39. These Russian-language sources are used widely throughout this article and are listed for
reference in Appendix B.
40. Makovsky & Khokhlov, supra note 33, at 13.
41. See generally Dozortzev, supra note 35.
42. A.L. Makovsky, "Konceptsii Grashdanskii Kodex Rossii," Konferenciya Grashdanskoye
zakonodatelstva Rossiskoi federatsii: sostoyanii, problemii, perspektivii ["Conception of the Russian
Civil Code," Conference on the Civil Code of the RF: Conditions, Problems, and Perspectives]
25-26 (Moscow, Institute of Legislative and Comparative Law, 1994).
43. Interview with Makovsky by Summers, supra note 25.
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also studied the codes of those countries in the region undergoing similar economic
transformations-notably Poland and Hungary-to understand more fully how
countries at similar points of development are addressing legal reform. In order
to benefit from interaction with their colleagues abroad, the members of the
Commission visited the Netherlands, Italy, Germany, Quebec, and the United
States to participate in drafting sessions, review proposed texts, and
study the
44
theory underlying civil and commercial law in market economies.
In addition to looking at the major European civil codes, the task force has
also engaged in an extensive examination of the Uniform Commercial Code
(UCC) of the United States. Despite the fact that the United States is a common
law jurisdiction, the UCC, particularly with its sophisticated article 9 instrument
for creating personal property security interests and its advanced treatment of
banking transactions, has proven to be a useful model for Russian lawmakers.
Because Russia's legal history is firmly grounded in the traditions of civil law,
the new Russian Code more closely reflects European legislation. However, by
studying Anglo-American law, in addition to continental systems, the drafters
have been able to acquire and apply knowledge about the best of what both civil
and common law jurisdictions have to offer.
Notwithstanding this thorough review of foreign legislation, the final product
is unmistakably and unapologetically Russian. The drafters have avoided an all
too common trap of importing foreign legal concepts verbatim that may be inappropriate within the local legal and economic context.45 Judge Vytransky expounded upon the drafters' efforts to define this delicate balance:
[T]he Civil Code is based on the deep-lying traditions of Russia's codified civil law,
which has a history of almost two centuries .... At the same time, the draft of Part

I of the Civil Code has absorbed, like a sponge, many new statutes of foreign legislation
and also progressive foreign civil thought. Great assistance in recognition of the essence

of these new statutes and ideas was rendered by Dutch, Italian, American, and German
jurists, who cooperated effectively with Russian jurists engaged in preparation of the
draft Civil Code of Russia. But there is in the Code not a single article that is the result
of the direct importation of the correspondingprovisionsfrom foreign legislation. The
ideas of our foreign colleagues that were deemed acceptable were embodied in specific
articles by the Russian
lawyers with the observance of all the traditions of codified
46
Russian civil law.

Foreign country experience with codifying law can also help explain, though
perhaps not fully justify, the fact that some of the language in the new Russian
Code is occasionally inconsistent and vague. The Netherlands, for example, has
spent over forty years revising its Civil Code and has yet to complete the task.
44. Id.
45. For a good critique of the "Big Bang" approach as it applies to contract law, see Rubin,
supra note 9, at 7.
46. V.V. Vytransky, Novie GrashdanskiiKodex Rossii [The New Russian Civil Code], EKONOMIKA I ZHIZN, Dec. 1994, No. 50, at4. translatedin FBIS-USR-94-139, Dec. 27, 1994, at5 (emphasis
added).
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The United States began drafting its UCC in 1944 and published the first official
text in 1952. It took almost twenty years thereafter before the UCC was in force
in every state (with the exception of Louisiana, the only state never to have
adopted the entire UCC). 47 By sharp contrast, the Russian Drafting Commission
commenced its work in 1992 and the first volume was adopted less than three
years later. No country has ever codified its civil legislation in such a short period
of time. A fast-track timetable was necessary given the incompatibility of the
Soviet era legislation with Russia's emerging market, even if it would result in
an imperfect product. Both the drafters and the government believed the tradeoff
was worthwhile, understanding that the Code will need to be amended in any
case as business practice develops and the economy matures over the next few
years.
VI. Legislative Review
In July 1993, the Ministry of Justice, in conjunction with the Research Center
for Private Law, published a preliminary version of Part I of the Civil Code for
public comment. The Government of Russia approved it as the official working
draft on October 8, 1993. This action came less than a week after President
Yeltsin suppressed the parliamentary uprising, starkly indicating the importance
of the Code to the Government's overall reform agenda. 48 After extensive consultation with Russian lawmakers and western experts, the Civil Code Drafting
Commission prepared a second rendition of Part I, which it presented to the
Government in December. The Government accepted this draft in the spring of
1994, and on May 5, 1994, President Yeltsin officially submitted it to the State
Duma for parliamentary consideration.
The Duma, newly elected in December 1993 following Yeltsin's clash with
parliament, named the enactment of the Civil Code as its highest legislative
priority. 5° In conformance with parliamentary procedures, the Code underwent
three separate readings, or votes, which were spaced over a six-month period;
amendments, however, were permitted only during the second reading. The Code
passed the first reading on May 26, 1994, with opposition only from the Communist Party (which still rejects the right to private ownership, a fundamental tenet
in the Code). With this first reading, the Duma accepted the text as its official
47. JAMES J. WHITE & ROBERT S. SUMMERS, UNIFORM COMMERCIAL CODE 4, 5 (3d ed. 1988).
Both Professors White and Summers worked closely with the IRIS Center as advisors to the Russian
Code drafters.
48. Henley, supra note 6.
49. Presidential Decree No. 856, supra note 27. In his Decree, Yeltsin also named four members
of the Drafting Commission to serve as his representatives to the Duma as it considered the Code.
They were: Yuri Kalmykov, Minister of Justice; Alexander Makovsky, Chairman of the Commission;
Stanislav Khokhlov, Executive Director of the Research Center for Private Law; and Eugeniy Sukhanov, Dean of the Moscow State University Law Faculty.
50. State Duma, RF, Model Program of Legislative Work for 1994 (unpublished document).
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working draft, after which it was sent to committees for further debate." The
Committee on Legislative and Law Reform had primary responsibility for reviewing the draft, holding hearings, and proposing amendments.52
With the Legislative Committee's strong endorsement, the Duma approved
the second reading on July 22, 1994, by a vote of 237-53, with no major political
party or faction opposing. 5 3 During the debate over the second reading, the Duma
adopted a series of important amendments, the majority of which were developed
by the Legislative Committee in conjunction with the Code Drafting Commission.
The Supreme Arbitration Court, which, under the Russian Constitution, has the
right to propose amendments to draft legislation, was also actively involved in
the revisions. 54 An alternate draft, backed by the Communist Party, proposed
state ownership over property, a proposition the Russian Constitution explicitly
56
bars. 5 The Damna rejected the Communist manifesto in full.
The State Duma adopted the Code in its final form with the third reading on
October 21, 1994, and President Yeltsin signed it into law on November 30, 1994.
The Code was subsequently published in the official government newspaper,
Rossiskaya Gazeta, on December 8, 1994." 7 In accordance with the Law on the
Introduction into Force of the Civil Code of October 21, 1994, Part I went into
effect on January 1, 1995, with two notable exceptions. First, chapter 4, on Legal
Entities, entered into force from the moment of publication on December 8, 1994
(this ensured that companies formed between December 8, 1994, and January
1, 1995, would be subject to the new law). More importantly, the Duma decided
that chapter 17, on Ownership Rights and other Rights in Rem in Land, would
not become effective until the Russian parliament adopts a new Land Code. 58
The issue of land proved to be the most contentious during debate over the
Civil Code, despite the fact that the new Russian Constitution of 1993 guarantees
"citizens and their associations . . .the right to possess land as private prop-

51. Postanovleniye o proyekte chastii pervoi Grashdanskova Kodexa RF #124-1 GD [Decree
of the State Duma of the RF No. 124-1-SD on the Draft of Part I of the RF CIVIL CODE], May 26,
1994.
52. In addition to the Committee on Legislation & Law Reform, the Committee on Economic
Policy and the Committee on Privatization and Property had ancillary jurisdiction to review the Code.
53. Pavel Kuznetsov, Duma Adopts FirstPartof Civil Code, ITAR-TASS, July 22, 1994, available in FBIS-SOV-94-142, July 25, 1994; see also Kuznets, supra note 19; Recommendation from
Parliamentary Hearing on Civil Legislation of the RF, supra note 19.
54. Tablitsya 1 [i 2] popravok k' proyektu chastii pervoi Grashdanskova Kodexa RF adobrennix
[i rekommendovanix k' atklonyeniu] [Tables 1 and 2 of Amendments Recommended and Rejected
to the Draft of Part I of the RF CIVIL CODE], Committee on Legislation and Legal Reform of the
State Duma of the RF, July 1994 [hereinafter Tables].
55. RF CoNsT. art. 36.
56. Kuznets, supra note 19.
57. ROSSISKAYA GAZETA, Dec. 8, 1994.
58. Law on the Introduction into Force of Part I of the Civil Code of the RF, supra note 2.
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erty." 5 9 The Agrarian and Communist Parties, unwilling to vote for the Civil
Code if it allowed private ownership of agricultural land, forced the compromise
in the lower house that suspended the land section pending adoption of the Land
Code. 60 Proponents of the Civil Code, while not enthusiastic about the prospects
of tabling chapter 17, decided that a code without the land sections was better
than no code at all.
This political concession, however, did not satisfy the Federation Council, the
parliament's upper house, which rejected the Civil Code outright and demanded
that chapter 17 be eliminated altogether. Fortunately for the Code, the Federation
Council failed to vote in a timely fashion. Under the Russian Constitution, the
Federation Council has fourteen days to vote on a law once it has passed the
Duma and been presented to the Council by the lower chamber. 6 If the Council
either approves the law or takes no action, the law goes to the president for
signature or veto. 62 Although the Council rejected the Code on November 16,
1994, it did so well after the fourteen-day period had passed. Thus, President
Yeltsin acted within his constitutional authority when he signed the Code into
law over the Federation Council's disapproval.63
Along with the enactment of the first volume, the Duma passed a Law on the
Introduction into Force of the Code. This law explains which sections of the
1964 Code and the 1991 Fundamentals of Civil Legislation are annulled and
which remain in force pending adoption of the full text of the Code. Furthermore,
the enacting legislation lists the other laws withdrawn with the introduction of
the Civil Code: the 1990 Law on Ownership and the 1990 Law on Enterprises
and Entrepreneurial Activity. Additionally, "[u]ntil law and other legal acts
prevailing on the territory of the Russian Federation are brought into conformity
with Part I of the Code.

.

.[they] shall.

. . apply,

insofar as they are not contrary

to Part I of the Code."64

59. RF CONST. art. 36(1). Article 36(2) further provides: "The possession, use, and management
of the land and other natural resources shall be freely exercised by their owners provided this does
not cause damage to the environment or infringe upon the rights and interests of other persons."
Id. art. 36(2).
60. A draft Land Code, which has proven to be highly controversial, passed a first reading on
June 14, 1995. See discussion infra part X.
61. RF CONST. art. 105(4).
62. Id. arts. 105-107.
63. Id. art. 105(4); see also RoSSISKAYA GAZETA, Dec. 8, 1994.
64. With the enactment of Part I of the Code, the following sections of the 1964 RSFSR Civil
Code are no longer in effect: Preamble; section 1, General Provisions; section 2, Law of Property;
and section 3, part I, General Provisions of the Law of Obligations. See Law on Introduction into
Force of Part I of the Civil Code of the RF arts. 2-4. The following sections of the 1991 USSR
Fundamentals of Civil Legislation have lost force: section I, General Provisions; section 2, Right
of Ownership and Other Rights in Rem; and chapter 8, General Provisions of the Law of Obligations
of section III, Law of Obligations. See also Joint Resolution No. 2/1 of the Plenums of the Supreme
Court and the Supreme Arbitration Court, supra note 37.
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VII. Fundamental Changes Introduced by the Code
The Civil Code of the Russian Soviet Federative Socialist Republic shall regulate
property relationsandpertinentpersonalnonpropertyrelationsfor the purpose of creat-

ing the material and technical base of communism and providing for the ever fuller
satisfactionof citizens' material and spiritualneeds. In cases providedfor by the law,
this Code shall also regulate other personal non-property relations.
In Soviet society, property relations are based on the socialist system of economy
and socialist property in the means of production. Economic life in the RSFSR shall

be determined and guided by state plans for economic and social development.65
The above quotation is from article 1 of the 1964 Civil Code; by contrast, the
introductory articles to the 1994 Code affirm that:
Civil legislation shall be based on recognitionof the equality of the participantsof the

relations regulated by it, the inviolability of ownership, the freedom of contract, the
inadmissibilityof arbitraryinterference by anyone in private matters, and the necessity

for the unobstructed effectuation of civil rights, ensuring the restoration of rights violated, and the judicial defense thereof.
Citizens (naturalpersons) and juridicalpersons shall acquire and effectuate their

civil rights by their own will and in their own interest. They shall be free in establishing
their rights and duties on the basis of contract and in determining any conditions of a
contract which are not contrary to legislation.66

The striking dissimilarity between the Code of 1994 and the 1960s relic it
replaced illustrates with almost humorous clarity the great distance Russian law
and indeed Russian society have traveled in the short time since the inception
of market reforms. The new law is imperfect, as the sections on bankruptcy,
charter capital, shareholder liability, and public contracts, among others, attest.
Nevertheless, it introduces for the first time the concepts of freedom of contract,
protection of private property, and prohibitions against state interference in private relations .6 This "legislative consolidation of private law principles," writes
Professor Sukhanov, dean of the Moscow State University Law Faculty and
member of the drafting task force, "is not only able to protect private property
interests of participants in civil relations, but also to protect the presently forming
civil society effectively, without depending on the government." 68 It is easy, in
criticizing the Code's shortcomings, to glissade by these enormous changes that
form the bedrock of a democratic society and a market-based economy.
One of the most important articles in the Code, from both a political and legal
perspective, is the supremacy clause of article 3. The article ensures the Code's
legislative preeminence in the area of civil and commercial law, requiring that

65. RSFSR CIVIL CODE art. 1 (1964).
66. RF CIVIL CODE, Part I, arts. 1-2.
67. V.F. Yakovlev, V'stuplenaya statya [Introduction], in CIVIL CODE OF THE RF, Part I, at
xxx (Moscow, Kodex, 1995); E.A. Sukhanov, Novie Rossiskii GrashdanskiiKodex [The New Russian

Civil Code], in

CIVIL CODE OF THE

RF 8 (Moscow, Spark, 1995).

68. Sukhanov, supra note 67, at 8.
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"[n]orms of civil law contained in other laws must conform to the present
Code." 69 Therefore, the parliament cannot simply alter the Code by passing a
subsequent law; rather, it must amend the text of the Code.
More significantly, the article states that "[i]n the event an edict of the
President of the Russian Federation or a decree of the Government of the
Russian Federation is contrary to the present Code or other law, the present
Code or respective law shall apply." 70 The clause, inserted by the parliament
as an amendment to the government and president-backed draft during the
second reading, reflects the ongoing separation of powers conflict between
the legislative and executive branches. Both before and after the parliamentary
revolt in October 1993, President Yeltsin, in order to implement his economic
programs, has issued numerous decrees to override the legislature's decisions
or overcome its inertia. Article 3, a parliamentary maneuver to reclaim the
legislative function from the president, greatly curtails Yeltsin's ability to
wield this decree-making power as a sword against the Duma. Now, presidential decrees and other civil legislation that contradict the Code will be null
and void. "It would be good if in the third reading we prepare a version that
more precisely supports the Constitution of the Russian Federation and does
not have political undertones," commented Yuri Kalmykov, then President
Yeltsin's minister of justice. 7' Even the Code's drafters were concerned that
the president might veto the Code because of article 3.
Although Yeltsin's practice of circumventing the parliament by issuing decrees
corrected poor legislative decisions in many cases, it nevertheless contributed
to the state of legal chaos. Faced with a pantheon of laws, governmental decisions,
and presidential edicts, which frequently contradict one another, lawyers and
businesses alike have been unable to decipher the rules of the game. This confusion
has retarded business development, restricted foreign investment, and perpetuated
the perception of Russia as the lawless Wild East. The supremacy clause of article
3 rectifies this problem by clarifying that in the area of civil legislation, the Code
governs; other laws and decrees, whether passed before or after the Code's
adoption, are valid only to the extent they do not contradict the Code. Significantly, Judge Yakovlev, chairman of the Supreme Arbitration Court that would
be responsible for resolving such disputes, indicated that despite the political
ramifications, the court would strike down any presidential decrees at odds with
the Civil Code.72

69. RF

CIVIL CODE, Part I, art. 3.2.
70. Id. art. 3.5.
71. Dmitri Orlov, Kock asvoboditsa ot pravova nihilizma [How to Become Free from Legal
Nihilism], RossIsKIn VESTI, Aug. 24, 1994 (Interview with Y.K. Kalmykov, then Minister of Justice).
72. Interview with V.F. Yakovlev, Chairman of the Supreme Arbitration Court of the RF,
Moscow (Nov. 3, 1994).
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The Code also cements into Russian legislation concepts central to business law
in market systems: business custom, good faith, and reasonableness.73 In market
economies, business custom or trade usage regulates deals in addition to written
laws and contracts .4 Although Russia's foreign trade laws contained these international norms, customary gap fillers were absent from the rules governing domestic
commercial transactions prior to the new Code. 75 Business custom is defined in
article 5 as a "rule of behavior which has been formed and extensively applied in
any domain of entrepreneurial activity." 76 The Code then proceeds to apply the
concept throughout the text, particularly in section 3 on Obligations. For example,
article 421 reads: "If the condition of a contract has not been determined by the
parties or by a dispositive norm, the respective conditions shall be determined by
the customs of business turnover applicable to the relations of the parties.'
Under the U.S. definition, good faith requires that parties to an agreement
act "honest[ly] in fact in the conduct or transaction concerned." 8 Article 6
in the Russian Code states that the "rights and duties of the parties shall be
determined by proceeding from . . . the requirements of good faith ...
"'9
Therefore, with respect to adverse possession, for example, a "person...
who is not the owner of property but in goodfaith, openly, and uninterruptedly
possesses as his own immovable property for fifteen years . . . shall acquire
the right of ownership ... .
The Code further revolutionizes Russian jurisprudence by permitting reasoning
by analogy to other laws in situations unregulated by law or contract or when
no discernible business custom has yet developed. When this analogy of lex is
inadequate, the Code enables the rights and duties of parties to be determined
"from the general principles and sense of civil legislation (analogy of jus) and
the requirements of good faith, reasonableness, and justness."" What constitutes
73. Sukhanov, supra note 67, at 9; INSTITUTE FOR LEGISLATIVE
THE GOVERNMENT OF THE

RF

AND COMPARATIVE LAW UNDER

AND THE SUPREME ARBITRATION COURT OF THE

RF,

KOMMENTARII

K' GRASHDANSKOMU KODEXU RossISKOE FEDERATSII [COMMENTARY ON THE CIVIL CODE OF THE

RF] 22, art. 6, n.1 (Moscow, Urinformcenter, 1995).
74. For example, if a contract is silent as to time of delivery but the standard period for delivery
in that type of business is two weeks, then the seller must deliver within two weeks. See generally
United Nations Convention on Contracts for the International Sale of Goods arts. 8-9 (1980).
75. INSTITUTE FOR LEGISLATIVE AND COMPARATIVE LAW ET AL., supra note 73, at 22, art. 5,
n.1 (citing RF Law on International Commercial Arbitration, No. 5338-1-FZ, art. 28.3 (July 7,
1993)).
76. RF CIVIL CODE, Part I, art. 5. See generally M.I. BRAGINSKI, E.A. SUKHANOV, V.V.
VYTRANSKY, K.B. YAROSHENKO & V.P. ZVEKOV, KOMMENTARII CHASTII PERVOi GRASHDANSKOVA
KODEXA RossiSKOE FEDERATSII D'LYA PREDPRINIMATELYE [COMMENTARY ON PART I OF THE CIVIL

CODE OF THE RF FOR ENTREPRENEURS] 37-39 (Moscow, Legal Culture Fund, 1995). The authors

are all members of the Drafting Commission.
77. RF CIVIL CODE, Part I, art. 421.5; see also id. arts. 309, 311-12, 314-16, 406, 427, 431,
438.
78. U.S. UNIFORM COMMERCIAL CODE § 1-201(19) (1990).
79. RF CIVIL CODE, Part I, art. 6.
80. Id. art. 234 (emphasis added); see also id. arts. 10, 53, 157, 220, 302-03.
81. Id. art. 6.
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business custom, good faith, reasonableness, and justness or equity in Russia,
and how the courts will define their parameters, will evolve over time in conjunction with the unfolding of new entrepreneurial activity. But even the mere existence of these concepts marks a significant advance, as Russia embraces rules
already practiced in market economies and retreats from its formalistic past when
only what was actually written in the law or contract could govern the deal.
VIII. General Provisions (Section 1): New Provisions and the
Russian-Western Debate over Corporate Liability
A.

SELF-HELP: ARTICLE

14

The Code permits self-help, "commensurate to the violation and not exceed[ing] the limits of action necessary to suppress it."8 2 This provision allowing
lawful and peaceful self-help eases the stringent reliance in Russian law on using
the courts, which are costly, time-consuming, and inefficient, whenever a dispute
arises. Self-help must be distinguished from the current strong-arm method of
choice for settling disputes. The resort to the use of physical force or intimidation
by the Russian mafia is, of course, due in no small part to the lack of an effective
judicial alternative. As the courts' capability improves, parties will not only turn
to them more often, they will also engage in more peaceful forms of self-help,
knowing that the courts exist as a reliable fall back. 3
B.

BANKRUPTCY AND CREDITOR PRIORITY: ARTICLES

25

AND

64

The bankruptcy provisions in the Code are only partially adequate. Secured
creditors, according to article 25 on Insolvency of an Individual Entrepreneur and
article 64 on Satisfaction of Demands of Creditors with respect to the liquidation of
legal entities, take priority in a bankruptcy proceeding over tax claims and other
obligations to the state.8 4 This priority is a major improvement over the Federal
Bankruptcy Law of November 19, 1992, which placed debts owed to the government ahead of secured creditors. 8 5 However, both tort claims and unpaid wages
continue, as under the Bankruptcy Law, to have priority over the secured creditor.
82. Id. art. 14.

83. Car repossession in the United States presents an example where self-help could assist in
lubricating the Russian auto sale market. In the United States, most car purchases are financed, and
upon the buyer's failure to make a payment in a timely fashion, the seller can repossess the car
without a court order, for instance, by towing it in the middle of the night. If the buyer physically
obstructs this self-help effort, the seller must cease, but, rather than be forced to seek a court order,
may simply return with a sheriff to complete the repossession. In Russia, cars are purchased with
payment in full due upon delivery. Implementation of peaceful self-help methods would enable car
dealers to finance sales, generating greater fees and increasing sales to customers unable to make
full payments up front.
84. RF CIVIL CODE, Part I, arts. 25, 64; see also id. art. 65, on Insolvency (or Bankruptcy)

of Juridical Person.
85. RF Law on Bankruptcy, No. 3929-1-FZ, art. 30 (Nov. 19, 1992).
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This sequencing reflects the populist tendencies of the parliament and its unwillingness to adopt market reforms that carry a price for the public-at-large. This
view is shortsighted because the lenders who help create jobs will be hesitant to
invest in the economy knowing that their claims will be paid off only after workers
86
and tort claimants have been fully satisfied.
C. STATE REGISTRATION OF LEGAL ENTITIES: ARTICLE

51

The Code calls for the implementation of a unified state registrar for legal
entities, open for public examination. 7 Accordingly, the Duma adopted the Law
on Registration of Legal Entities on November 17, 1995. This single system of
corporate registration envisioned by the Code is an important step in making the
Russian market more transparent to investors and consumers alike, who currently
have limited access to basic information about companies."
D.

NEW FORMS OF ENTERPRISES: CHAPTER

4

The Code identifies twelve forms of juridical persons, including some that are
new to Russian law and some that have been modified from their previous form.89
With the new full partnership, partners "shall jointly and severally bear subsidiary
responsibility with all of their property for the obligations of the partnership.'9°
In the limited partnership, which replaces the so-called mixed partnership, limited
86. On November 15, 1995, the Duma further diluted the rule on creditor priority, amending
article 64 to give individual depositors the highest priority in the case of liquidation of a bank or
credit institution. This politically motivated action, one month before parliamentary elections, came
in response to the collapse of the MMM and Chara Bank Ponzi schemes that defrauded thousands
of individuals of their investments. See Federal Law on the Introduction of Additions to Part I of
the Civil Code of the RF, adopted by the Duma on Nov. 15, 1995, and signed by President Yeltsin
on Feb. 2, 1996.
87. RF CIVIL CODE, Part I, art. 51.
88. For an opposing, although not impartial, view on the single registration system, see Vladimir
Sobolev, New Civil Code Complicates EnterpriseRegistration,RossISKAYA GAZETA, Nov. 30, 1994,
at 2, available in FBIS-USR-94-131, Dec. 5, 1994, at 21. "It is inadvisable to establish a single
centralized system of state registration," argues Mr. Sobolev, the chairman of the powerful Moscow
Registration Chamber.
89. The Code permits only the following forms of legal entities:
1. General or Full Partnership (Articles 69-81)
2. Limited Partnership (Articles 82-86)
3. Limited Liability Company (Articles 87-94)
4. Additional Liability Company (Article 95)
5. Joint-Stock Company (Articles 96-104)
6. Production or Manufacturing Cooperatives (Articles 107-112)
7. State and Municipal Unitary Enterprises (Articles 113-115)
8. Consumer Cooperatives (Article 116)
9. Social and Religious Organizations (Article 117)
10. Foundations (Article 118)
11. Institutions (Article 120)
12. Associations of Juridical Persons (Associations and Unions) (Article 122).
90. RF CIVIL CODE, Part I, art. 75.
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partners are liable only to the extent of their capital contributions and may not
take part in management decisions. 9' The redefined limited liability corporation
92
is changed to confine participants' exposure to the amount of their contribution.
The Code also elevates noncommercial organizations, including consumer cooperatives, social and religious associations, foundations, institutions, and juridical
associations or unions, to the status of legal entities. 93 With respect to the jointstock company, the Code outlines the basic requirements, duties, and obligations.
For example, companies must now publish reports and perform independent
94
audits annually, important steps in the creation of a transparent stock market.
Further provisions regulating corporations are included in the new Law on JointStock Companies of November 24, 1995.
Unlike the majority of Part I of the Code, chapter 4 on Legal Entities came
into effect from the moment of official publication on December 8, 1994. From
that point, the old full and mixed partnerships were given six months to bring
95
their constitutive documents into conformity with the new rules and regulations.
This bureaucratic requirement aroused considerable consternation within Russian
legal and business circles. The requirement could probably have been simplified
or avoided with little negative impact. However, the Code does not require amendment of the charters of other corporate forms, such as that of the widely used
limited liability or joint-stock company, until the adoption of special laws pertaining to them.96
E.

CHARTER CAPITAL: ARTICLES

99

90

(LIMITED LIABILITY COMPANIES) AND

(JOINT-STOCK COMPANIES)

The Code issues new requirements concerning the charter capital of limited
liability companies. 97 First, 50 percent of the charter capital must be contributed
prior to the firm's registration. Paradoxically, banks will not permit unregistered
entities to open corporate accounts, raising the practical problem of how the
payment can be made. Second, if the value of the company's assets falls below
the charter capital, then the company must reduce the charter capital accordingly.
Furthermore, if the assets' value decreases below the "minimum amount of
charter capital determined by law, the company shall be subject to liquidation"-

91.

Id. art. 82.
92. Id.art. 87.
93. Id.arts. 116-123.
94. Id.arts. 97, 103.
95. Law on the Introduction into Force of Part I of the Civil Code of the RF, supra note 2,
art. 6.3.
96. Id. art. 6.4. For instance, the Law on Joint Stock Companies that entered into force on
January 1, 1996, provided a six-month period to revise and reregister the constitutive documents
of companies formed prior to the adoption of the new law.
97. See generally Anya Goldin, Companies to Change under New Civil Code, Moscow TRIBUNE,
Jan. 19, 1995, at 10.
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an inflexible provision that has troubled many potential foreign investors. 98 Finally, the firm must notify its creditors of any reductions in the charter capital
and those creditors have the right to terminate their obligations and receive compensation for losses incurred. 99 (Article 99 outlines similar charter capital requirements for joint-stock companies. ;0)
F.

DIRECTOR'S LIABILITY: ARTICLE

53

Directors and officers are bound by article 53 to "operate in the interests of
the juridical person represented by [them] in good faith and reasonably."' 0' This
standard for determining liability appears to achieve an acceptable middle ground
between the open-ended definition found in USSR Council of Ministers Decision
601 of 1990 On Joint-Stock Companies and the good faith requirement included
in the 1992 Presidential Decree On the Transformation of State Enterprises into
Joint-Stock Companies. 102 Moreover, the Code extends the standard to all forms
of legal entities. Finally, although directors' and officers' liability may be limited
through contract, that agreement cannot provide a company official with immunity
against criminal behavior such as fraud. 103
G.

PIERCING THE CORPORATE VEIL: THE DEBATE BETWEEN RUSSIANS AND
WESTERNERS OVER THE LIABILITY PROVISIONS OF ARTICLES 56 AND 105

Prior to the adoption of the new Law on Joint-Stock Companies, some western
lawyers and investors expressed concern that under the Civil Code foreign companies could unjustifiably be held liable for the debts of their Russian subsidiaries
or joint venture partners.'°4 Specifically, they feared that the broad language
in articles 56 and 105 could lead courts to pierce the corporate veil and hold
foreign-based companies responsible for the debts and obligations of the Russian
entities without proper cause. 05 Surprisingly, little analysis appeared in the west98. RF CIVIL CODE, Part I, art. 90.
99. Id. art. 90.
100. Id. art. 99. For an academic critique of the charter capital provisions, see Bernard Black,
The Russian Civil Code: A Straightjacket for Investors in Joint Stock Companies, INT'L PRAC. NOTEBOOK, Aug. 1995, at 33-34.
101. RF CIVIL CODE, Part I, art. 53.3.
102. Decision 601 On Endorsement of Regulations Governing Activities of Joint-Stock Companies
(and the Regulations pertaining thereto), USSR Council of Ministers, Dec. 25, 1990, art. 10 of the
Regulations; Presidential Decree No. 721, Concerning Organizational Measures on the Transformation of State Enterprises and Voluntary Associations of State Enterprises into Joint-Stock Companies
(and the Regulations pertaining thereto), July 1, 1992, section IV, art. 7.7-8 of the Regulations.
103. Corinna Wissels, Parent Company, Shareholder and Director Liability Under the New Russian Civil Code, EBRD NEWSLETTER LAW IN TRANSITION, Summer 1995, at 7.
104. The Joint-Stock Company Law, No. 208-FZ, passed the State Duma on November 24, 1995,
was signed by President Yeltsin on December 26, 1995, and entered into force on January 1, 1996.
The Duma is also expected to adopt a new Law on Limited Liability Companies later in 1996.
105. See, e.g., Anya Goldin, New Joint-Stock Company Law Changes the Fundamentals, RUSSIA
AND COMMONWEALTH Bus. L. REP., Jan. 31, 1996, at 1, 13; Maryann Gashi-Butler, The Limits
of Limited Liability, Moscow TIMES, Apr. 11, 1995, at 17; Black, supra note 100, at 34-36.
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06
ern press on how Russian jurists would interpret the relevant Code provisions. 1
Although these articles on corporate liability were indeed too vague when read by
themselves, and required clarification, the fears appear to have been overstated.
Meetings with the Code's authors and judges responsible for interpreting the
Code, as well as an examination of their written commentaries, indicate a more
narrow legislative intent. 107
As the critics acknowledge, the general rule on liability, as outlined in article
56 of the Code, comports with that of western countries. "The founder (or
participant) of a juridical person or the owner of its property shall not be liable
for obligations of the juridical person . . . except for the instances provided for
by the present Code or by the constitutive documents of the juridical person. "' 08
However, the two main exceptions to this rule, set forth in articles 56 and 105, are
extremely broad, endangering the principle behind the corporate shield. Article 56
addresses shareholder liability for corporate debts:
If the insolvency (or bankruptcy) of a juridical person has been caused by the founders
(or participants) or by the owner of the property of the juridical person or by other
persons who have the right to give instructions which are binding upon this juridical
person or otherwisehave thepossibilityto determine its actions, subsidiary responsibility
for its obligations may be placed u on such persons in the event that the property of
the juridical person is insufficient.
Article 105 creates the second major exception for parent liability. The Code
defines a subsidiary as an entity in which another company or partnership "by
virtue of predominant participation in its charter capital, or in accordance with
a contract concluded between them, or otherwise has the possibility to determine
the decisions adopted by" it. "0 The parent shall be jointly and severally liable
for the obligations of the subsidiary if it "has the right to give to the subsidiary
company instructionsbindingupon it." Moreover, if the subsidiary goes bankrupt
"through the fault of the principal," then the principal (or parent) "shall bear
subsidiary responsibility for its debts." "'
The Code fails to set forth in clear language the circumstances under which
a shareholder/participant shall be deemed to have "caused" the insolvency under
article 56 or be at "fault" under article 105. However, the Code does provide
some guidance with respect to fault, stating that a "[p]erson shall be deemed to
be not at fault if with that degree of concern and attentiveness which is required
of him according to the character of the obligation and conditions of turnover

106. See Lane Blumenfeld, CorporateLiability under the New Russian Civil Code: The Russian
Response to Western Investors' Concern, RussIA AND COMMONWEALTH Bus. L. REP., Nov. 22,
1995, at 1.
107. See discussion in this part, infra.
108. RF CIVIL CODE, Part I, art. 56.3.
109. Id. art. 56.3 (emphasis added).
110. Id. art. 105.1 (emphasis added).
111. Id. art. 105.2 (emphasis added).
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he has taken all measures for proper performance of an obligation."' ,1 2 The fault
element supports a narrow reading of article 105, although court decisions will
ultimately determine the degree of fault required. On the other hand, the Code
does not distinguish between fault and cause, leaving readers to wonder whether
the liability standards in articles 56 and 105 differ and, if so, in what manner.
Nor is it apparent from a plain reading of the text what constitutes mandatory
instructions or the right to issue them. Therefore, the conditions that will cause
a parent to be held jointly and severally liable for the obligations of its subsidiary
company under article 105 are unclear. Additionally, the Code is silent as to
whether subsidiary liability is limited to a participant's investment in a limited3
liability company or the value of a stockholder's share in a joint-stock company."
At a roundtable in Moscow in June 1995, members of the Code Drafting
Commission, judges from the Supreme Arbitration Court, and representatives
from the foreign legal community met to exchange views on the Code's definition
of corporate liability and to seek solutions with respect to the western business
concerns. The head of the task force, Professor Makovsky, explained that article
56, which the drafters based on Dutch law, should be read narrowly. Specifically,
subsidiary liability should only be imposed if the insolvency is deliberately caused
by the shareholder or participant, for instance, if he acts with the intent to defraud
creditors. Furthermore, Dr. G.D. Golubov, one of the chief architects of the
chapters on legal entities, emphasized that under article 105 a parent should only
bear responsibility when it issues specific binding instructions that it has a legal
right to give, such as by contract. General guidelines alone, therefore, would
not give rise to liability in the case of a subsidiary's liquidation. During the
roundtable, Judge Vytransky, a deputy chairman of the Supreme Arbitration
Court, announced the court's plan to issue an advisory opinion on insolvency,
instructing lower courts to follow this narrow reading intended by the drafters.' 14
Written commentaries by members of the Drafting Committee further illustrate
that the Code does not intend to endanger the principal of the corporate shield
against liability, but rather introduce exceptions similar to those found in investorfriendly foreign jurisdictions. "5 The commentary on the Code prepared by the
Institute for Legislation and Comparative Law and the Supreme Arbitration Court
emphasizes the difference between "giving general directions on actions that do
not interfere in concrete affairs" and giving "binding instructions on concrete

112. Id. art. 401.1.
113. See Wissels, supra note 103, at 4-7.
114. Id.

115. See

BRAGINSKI ET AL.,

supra note 76, at 89-92, 135-36. See generally V.V.

VYTRANSKY

& E.A.

SUKHANOV, NovIE GRASHDANSKII KODEX RossISKOE FEDERATSII OB AKTSIONYERIX OBSHETVAX I ENIX EURODICHESKIX LITSAX [WHAT DOES THE NEW CIVIL CODE SAY ABOUT STOCK COMPANIES
AND OTHER LEGAL ENTITIES?] (Moscow, Center Delovii Informacii 1995); see also INSTITUTE FOR

supra note 73, at 92, 140-41; Natasha Mileusic, Troubling
Feb. 14, 1995, at 17.

LEGISLATIVE AND COMPARATIVE LAW,

Parent Liability, Moscow
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matters."1 16 Thus, merely being a majority holder or voting to elect a board of
directors would not, in itself, create liability. Establishing in the charter that
the parent can control the subsidiary's daily operations and business decisions,
however, might create liability.
A separate commentary on the Code-written by, among others, Judge
Vytransky and Dean Sukhanov, the two members of the Drafting Commission
who were the primary authors of articles 56 and 105-states that the Laws on
Joint-Stock and Limited Liability Companies, not the Code, are the proper vehicles for clarifying the specific conditions under which a parent or shareholder
would bear subsidiary responsibility. "The Laws on Joint-Stock Companies and
Limited Liability Companies, by regulating the status of such commercial organizations in greater detail [than the Code] should provide various methods for
participants in subsidiary corporations and their creditors to protect their
rights.'" 7
Rather than wait for the parliament to act on these pieces of legislation, President Yeltsin issued Decree 784 on Shareholders Rights." 8 Decree 748, intended
as a stopgap until the Duma adopted the corporate legislation, addresses the two
key questions the Code leaves unresolved: under what circumstances is a parent
or shareholder at fault for the bankruptcy of an entity, and what constitutes the
right to issue mandatory instructions? The Shareholders Rights Decree indicates
that the shareholder of ajoint-stock company or parent of a subsidiary corporation
has the right to issue binding instructions only when that right appears in the
corporate documents, and only if the order does not require approval by the
board of directors of the joint-stock or subsidiary corporation. Furthermore,
Decree 784 defines fault as when the shareholder or parent issues instructions with
the clear knowledge that they will result in the insolvency of the corresponding
joint-stock or subsidiary corporation." 9
The new Joint-Stock Company Law further fortifies the corporate shield. Although the Law follows the general language contained in Civil Code articles
56 and 105 on shareholder culpability, the Law also incorporates the Decree's
definitions that a shareholder's right to issue mandatory instructions must be
embodied either in the charter or a contract. 20 Furthermore, the Law, again like
the Decree, requires clear knowledge that the order will cause the company's
116. INSTITUTE FOR LEGISLATIVE AND COMPARATIVE LAW, supra note 73, at 141. In other words,
the Code distinguishes between the ability to determine decisions-the provision in article 105.1
defining the general relationships between parents and subsidiaries-and the ability to give binding
instructions-the provision outlined in article 105.2 that gives rise to liability.
117. BRAGINSKI ET AL. supra note 76, at 136. As contemplated by the Code drafters, the new
Joint-Stock Company Law provides details regarding liability.
118. Presidential Decree No. 784 On Changes and Additions to Presidential Decree No. 1769
of October 27, 1993, On Measures of Ensuring the Rights of Shareholders, signed on July 31, 1995,
and published August 4, 1995, in RoSSISKAYA GAZETA [hereinafter Decree No. 784].
119. Id. § d.
120. Joint-Stock Company Law arts. 3.3, 6.3.
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liquidation."'2 In at least one respect, however, the Law is less protective of a
shareholder's rights than the Presidential Decree. The Decree includes the extra
condition that a binding shareholder order cannot be one that requires director
approval. 22
In summary, the Code, when read in tandem with the Law on Joint-Stock
Companies, the Shareholder Rights Decree, and the commentaries and statements
by the Code's drafters and members of the judiciary, should provide sufficient
comfort to western investors that they are protected from unreasonable exposure
to liability. There are many risks to calculate before engaging in business in
Russia; shareholder liability, however, should not be foremost among them.
H.

SECURITIES: CHAPTER

7

Although the Code relegates securities regulation to specific legislation, it does
clarify two important rights. First, all rights certified by a security pass with the
transfer of that security. 23
' Second, certified securities receive24the same protection
as the more common, but outdated, book entry securities. 1
I. COMMERCIAL SECRETS: ARTICLE

139

The Code takes steps toward the protection of trade secrets by defining a
commercial secret as "information [that] has a real or potential commercial value
by virtue of its being unknown to third persons." 25 Furthermore, the Code makes
those who obtain or divulge trade secrets illegally liable for damages.
J.

TRANSACTIONS BY FACSIMILE: ARTICLE

160

In recognition of modern means of conducting business, the Code allows transactions to be concluded by facsimile, by electronic-cipher signature, or through
26
other technologically advanced means.1

121. Id.
122. Decree No. 784, supra note 118, § d. In general, the Joint-Stock Company Law dramatically
strengthens shareholders' rights. The new Law includes the following shareholder rights, among
others: approval of major transactions; dissenters' rights to force buy-out of shares; derivative actions;
preemptive rights upon issuance/sale of stock; appraisal rights; ability of minority shareholders to
call extraordinary meetings and place items on the agenda; and access to corporate documents and
information. It also significantly increases a company's public disclosure and reporting obligations.
The Law was clearly drafted to regulate publicly held companies. It is less well-suited, however,
for closed companies, particularly those with only a handful of shareholders. Such entities will find
the extensive requirements (for example, with respect to public filing and internal governance)
unnecessarily burdensome. For an excellent analysis of the new Joint-Stock Company Law, see
Goldin, supra note 105.
123. RF CIVIL CODE, Part I, art. 142.
124. Leonid Rozhetstein, Civil Code: Pros and Cons, Moscow TIMES, Jan. 17, 1995.
125. RF CIVIL CODE, Part I, art. 139.
126. Id. art. 160.
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164-165

The Code requires registration of all transactions involving real property and
permits the establishment of laws on registration of transactions involving movable property. 27 The Code puts teeth into this new provision, allowing the courts
to hold the party who "unjustifiably evades" registration liable for the other
party's related losses. 2 ' The absence of a registration system for property, and
transactions associated with it, is one of the main reasons why financial institutions
have been unwilling to extend credit to small and medium-sized businesses. 2 9

IX. Law of Ownership (Section 2): New Provisions and the
Debates over Trust and Land Rights
A.

UNLIMITED OWNERSHIP: ARTICLE

213

Within just a few years, Russia has swung from a country without a wealthy
class to one in which the vast majority of wealth has accumulated in the hands
of a few "New Russians"-the country's nouveau riche. This unapologetic move
towards capitalism, albeit unpopular amongst those left out, is protected by section
2 of the Code. "The quantity and value of property in the ownership of citizens
and juridical persons shall not be limited, except for instances . . . established
by a law for the purposes provided for by Article 1(2) of the present Code."
Article 1(2) permits the government to limit civil rights to promote public health,
30
protect the interests of others, provide for civil defense, and the like. 1
B.

GROUNDS FOR TERMINATION OF RIGHT OF OWNERSHIP: ARTICLE

235

A dangerous phrase common in socialist era legislation was that ownership
rights could be terminated "according to legislation." This open-ended clause
provided little comfort or security to property owners, investors, or creditors.
For the first time in Russian law, chapter 15 now spells out in great detail the
specific grounds and procedures for terminating property rights. 13'
Furthermore,
as required under the new Constitution, the Code reverses Russia's policy of
confiscation without compensation, which dates back to the Russian Revolution
when the Bolsheviks nationalized private property. 132 "[T]he owner is ensured
127. Id. art. 164.
128. Id. art. 165.
129. For a discussion on secured obligations (pledge), see infra part XI.
130. RF CIVIL CODE, Part I, arts. 213.2, 1.2.
131. Id. art. 235.2 and generally ch. 15.
132. Under Russia's new Constitution, "[florced confiscation of property for state needs may
be carried out only on the proviso of preliminary and complete compensation." RF CONST. art. 35.
On nationalization of property after the Russian Revolution, see Lane Blumenfeld, State Succession
and the Division of Property: A Legal Framework for Settling Property Disputes Among the Successor
States to the Soviet Union 19 (1992) (unpublished M.A. thesis, Johns Hopkins University); D.P.
O'CONNELL, STATE SUCCESSION IN MUNICIPAL LAW AND INTERNATIONAL LAW (1967).
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full compensation for his losses and damages connected with the compulsory
confiscation of assets," writes Judge Vytransky, "[e]ven in the instances where
for termination of the right of ownership [is] the adoption of a federal
the grounds
33
1

law."-

C.

TRUST VERSUS TRUST MANAGEMENT: ARTICLE

209

The issue of whether to inject the concept of trust into Russian legislation has
sparked considerable debate between Russian civilists and their common law
counterparts from Great Britain and the United States. 134 Moscow State University
Law School Dean E.A. Sukhanov rebuked those proposing to import the legal
instrument of trust into the Russian legal system. He stated that "[W]ith Part
One of the new Civil Code now adopted, there is again activity on part of the
champions of the Anglo-American construction of trust who stubbornly keep
5
trying to implant this institution, alien to the reformed civil law."' 3 The new
Civil Code resolves the matter in favor of the continental-based notion of trust
management, which does "not entail the transfer of the right of ownership to
the trust manager.' ' 36 The Code's embracing of trust management seems to
indicate that the Presidential Decree On Trust of December 24, 1993, is no longer
'
valid. 37
D.

OWNERSHIP OF LAND: CHAPTER

17

Chapter 17, which defines Right of Ownership and Other Land Rights, does
not become effective unless and until the parliament enacts a separate Land
Code. 13' The Land Code, according to former Justice Minister Yuri Kalmykov,
133. Vytransky, supra note 46, at 4. Article 306 requires that "[i]n the event of the adoption by
the [Russian Federation] of a law terminating the right of ownership the losses . . . including the
value of the property, shall be compensated by the State." RF CIVIL CODE, Part I, art. 306.
134. See, e.g., Debate between Professors V.A. Dozortzev and W.E. Butler, at the International

Conference on Civil Code Cooperation: Harmonization and Model Code Development, St. Petersburg
(Mar. 19-20, 1994).
135. E.A. Sukhanov, Daveritelnoeupravleniye iii trust [TrustManagement or Trust], EKONOMIKA
I ZHIZN (Fall 1995).

136. RF CIVIL

CODE,

Part I, art. 209.4. The key differences between the common law and

continental concepts of trust are that in the Anglo-American system, the trustor and trustee share

ownership rights and the relationship is governed by laws of equity. In the Russian system, which
does not recognize equity, a trust is purely an instrument of contract law, not property law, and

ownership never passes to the trustee. In accordance with the contract, the trustee can, of course,
use, possess, and dispose of the property held in trust, as he could in the common law system.
BRAGINSKI ET AL., supra note 76, at 230-32.

137. Presidential Decree No. 2296 On Trust, Dec. 24, 1993; on whether the Decree is still
effective, see BRAGINSKI ET AL., supra note 76, at 232.

138. A.L. Makovsky & S.A. Khokhlov, Zhizn po novem pravilyam [Life under the New Law],
1994, at 1, 3. The Code changes Russian land law significantly by

RossISKAYA GAZETA, Dec. 8,

abolishing the Soviet practice of drawing distinctions between the state and private persons or legal
entities with respect to land rights, instead treating both equally. See RF CIVIL CODE, Part I, arts.

260-61.
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"will define the limitations on land included in civil transactions, while the Civil
Code will regulate the relations that arise from these limits." 3 9 The Duma passed
the first reading of the Land Code on June 14, 1995. Despite the fact that the
Russian Constitution guarantees private land ownership, this highly regressive
draft Land Code only permits individuals to lease agricultural land, but not buy
or sell it.' 4 Furthermore, the draft forbids private ownership of land under privately held buildings. 14' Finally, the draft Land Code enables regional governments to outlaw land privatization altogether. The only form of land ownership
permitted is of small plots, such 42as dachas, although foreigners are excluded
even from owning these parcels. 1
The draft Land Code, an unholy compromise between the last parliament's
free marketeers and the Communist and Agrarian factions, satisfies no one. Given
the recent electoral success of the Communist party, the final Duma version may
prove even more inhospitable to private land rights, almost certainly resulting
in a presidential veto. The unlikelihood of Russia's adopting a market-oriented
Land Code in the foreseeable future will thus continue to impede progress in the
real estate and financing sectors. 141
X. Law of Obligations (Section 3): New Provisions and the Improved
Rules Governing Pledge
A.

GENERAL LAW OF CONTRACTS

Section 3 covers the general Law of Obligations or, in common law terminology, the basic law of contracts.'" This section explains contract rules in greater
depth than does the Fundamentals of Civil Legislation that it replaces with respect
to the conclusion, amendment, and cancellation of contracts. 141 Provisions governing contract violations have been strengthened to ensure more vigilant enforce139. Orlov, supra note 71.
140. RF CONST. art. 36.
141. The second volume of the Civil Code partially remedies this deficiency by endowing lessees
with the right to use the land underlying leased buildings or installations, a right which survives the
sale of such structures. RF CIVIL CODE, Part II, arts. 655-56.
142. Leonid Bershidsky, Duma Passes ControversialLand Bill, Moscow TIMES, July 16, 1995,
at 36; see also Michael Gulyayev, Land Ownership to Prove Key Issue for Duma, Moscow TIMES,
Jan. 4, 1996, at vii.
143. Frustrated by the parliament's intractability on the land question, President Yeltsin attempted
an end-run by issuing a decree on March 7, 1996, On the Constitutional Rights of the Citizen to
Land. With presidential elections scheduled for the summer of 1996, Yeltsin's action will not likely
provide much comfort or clarity regarding land rights. Moreover, parliamentarians in the Duma are
primed to attack the legality of Yeltsin's latest decree; article 36 of the Constitution provides that
land issues be determined by federal law, which appears to preclude presidential edict. RF CONST.
art. 36.
144. Specialty contracts and contractual relations are covered in more detail in section 4 of Part
II of the Code.
145. See generally RF CIVIL CODE, Part I, arts. 420-53; Vladimir Federov, The New Russian
Civil Code, EBRD LAW IN TRANsITION NEWSLETTER, Summer 1994, at 3.
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ment of agreements, the absence of which is a hallmark of the Russian business
14
environment. 146 Procedures for calculating damages have also been clarified. 47
Finally, the Code includes force majeure as grounds for terminating
agreements. 148
B.

NEW METHODS OF ASSURING OBLIGATIONS

The bank guarantee, where the guarantor promises to pay a beneficiary on
behalf of the principal, is a new instrument for assuring obligations.1 49 The lack of
the bank guarantee had complicated normal banking procedures by not permitting
banks to act as guarantors for payments.
C.

PUBLIC CONTRACT: ARTICLE

426

The public contract is a new form of contract requiring commercial organizations to conclude sales or provide services that they offer publicly in their ordinary
course of business to any and all consumers on identical terms without preferences. The Code defines a public contract as:
A contract concluded by a commercial organization ... relating to the sale of goods,
fulfillment of work, or rendering of services which this organization ... must effectuate
with respect to everyone who has recourse to it .... A commercial organization shall
not have the right to prefer one person to others .... The price . . . and also other
conditions of a public contract, shall be established identically for all consumers, except
for instances when the granting of privileges for individual categories of consumers is
permitted by law ....
This unique method of consumer protection, under certain circumstances, can
interfere with the proper functioning of the open market. For example, Part II
of the Code defines a bank account as a public contract. Therefore, "[tihe bank
is obliged to conclude a contract with a client [and] . . . open an account on the
conditions stated by the bank for the opening of an account of the given type. "
The "bank does not have the right to refuse to open an account," even if it
applicant is attempting to launder through that account funds
credibly suspects the
5
obtained illegally. ' 1

146. RF CIVIL CODE, Part I, ch. 25.

147.
148.
note 7,
149.
150.

Id. art. 393.
Id. art. 451. For a more detailed analysis of the new contract rules, see Vytransky, supra
649-56.
Vytransky, supra note 46, at 4; RF CIVIL CODE, Part I, arts. 369-79.
RF CIVIL CODE, Part I, art. 426.

151. RF CIVIL CODE, Part II, ch. 45, art. 846. The drafters argue that, in this case, monopoly

concerns over limited banking access (where in rural areas only one bank may be in operation)
trumps the need to preserve the principle of freedom of contract. If the single bank in a region refuses
to open an account, the rejected applicant cannot legally register as a commercial entity. Lack of

competition in the banking industry outside of urban centers, however, is a transitionary problem
that, like other short-term problems, should not be regulated in the Code.
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NEW PLEDGE LAW AND ENFORCEMENT PROCEDURES: ARTICLE
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349

Chapter 23 on Securing Performance of Obligations includes an important
section on pledge. These provisions dramatically improve upon the frequently
used 1992 Law on Pledge, implementing changes that will better promote commercial lending to small and medium-sized enterprises by instituting a faster,
52
more efficient and cost-effective system of debt recovery.1
During the legislature's debate over the second reading of the Code, the Duma
accepted a key amendment proposed by the Supreme Arbitration Court. This
amendment created the legal basis for using movable property as collateral to
53
secure loans and will help open the asset-based lending market to private firms.
Specifically, the amendment permits creditors to include a provision in the loan
54
agreement allowing foreclosure on the movable property without going to court. 1
Execution over real property will continue to require a court order, as is the case
in the United States and other western countries."'
In market economies, movable property is very often the main form of collateral
that small and medium-sized enterprises use to obtain credit.156 It is important
for Russian lending institutions to accept movable property as collateral, as well,
because a system that allows only real property mortgages excludes the majority
of potential borrowers who do not yet own their buildings or the land on which
they rest.
Unfortunately, current legal and institutional barriers in Russia deter banks
from accepting personal (as well as real) property as security. If movables are not
viewed as sufficient collateral, farmers will be unable to pledge their machinery,
livestock, or crops. Industry and retail firms will be unable to pledge inventory,
accounts receivable, or equipment. These items constitute the bulk of new firms'
assets. Consequently, little credit will be extended in Russia until the legal and
institutional impediments to asset-based lending are lifted.
A Russian entrepreneur may be able to receive a loan, but banks' borrowing
requirements, due to the risks involved, are highly restrictive, expensive, ineffi152. Lane Blumenfeld, Specific Aspects of Charged Property under Russian Law, Address Before
the International Conference on Secured Commercial Lending in the CIS (Moscow, Nov. 4, 1994),
reprinted in CONFERENCE PROCEEDINGS 50 (London, EBRD and IRIS, 1995); Vytransky, supra note
46, at 4.
153. Tables, supra note 56.
154. The introduction of this amendment resulted in large part from working seminars between
the Drafting Commission and leading U.S. experts on commercial law, organized by the IRIS Center.
The adoption of the self-enforcement amendment is salient evidence of both the importance of these
exchanges, as well as the capacity and willingness of the task force to embrace market concepts
unfamiliar to Russian jurisprudence and integrate them into the Code.
155. RF CIVIL CODE, Part I, art. 349.
156. Heywood Fleisig, Limits to Lending for Movable Property in Latin American Countries:
Possible Implications for Mexico, Address before Conference on Commercial Relations: Secured
Transactions and Registry Systems (Mexico, Mar. 17, 1995); HEYWOOD FLEISIG & JUAN CARLOS
AGUILAR, How LEGAL RESTRICTIONS ON COLLATERAL LIMIT ACCESS TO CREDIT IN BOLIVIA (World
Bank Report No. 13873-BO, Dec. 1994).
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cient, and corrupt. First, the standard loan period is three months, which may
be sufficient for firms engaged in trade and commerce, but not production or
development. 15 7 Second, banks charge exorbitant short-term interest rates in the
range of 180 percent to 220 percent for ruble loans (based on figures from late
1994). Third, the debtors must usually deposit hard currency as collateral-the
very thing they are seeking from the bank. Finally, even a borrower who meets
these burdensome conditions must still cultivate a close relationship with the
'
lender, in which bribes are frequently involved. 58
The 1992 Law on Pledge has further impeded lending by forcing creditors to
go to court to receive a levy of execution against pledged property.' 59 Earlier
drafts of the new Civil Code also required lenders to obtain a court order upon
debtor default, prior to seizing the collateral. The creditor could avoid judicial
involvement only with an agreement from the debtor concluded after default, a
deal no debtor would freely enter because it would reduce the debtor's bargaining
position during a settlement negotiation. '6 A system that forces creditors to use
the court system before foreclosing on collateral deters banks from securing
loans with movable property, thereby significantly limiting the amount of credit
available to finance new entrepreneurial activity. 161
A system is needed that encourages peaceful self-help, where creditors can
quickly, efficiently, and cheaply seize collateral upon default and sell it at auction,
without having to engage in time-consuming and costly court proceedings."'
Such a procedure is precisely what parliamentary deputies, working in conjunction63
with members of the Civil Code Drafting Commission, inserted into the Code. 1
The full impact of the self-enforcement amendment depends on further developments, such as the establishment of a system for registering pledged property.
The Code requires pledges of real property (mortgages) to be registered; however,
registration of contracts for the pledge of movables, including securities, is not
required, although in most cases such contracts must be notarized. '64 A computerized property registry, easily accessible by all potential creditors, will enable

157. Partly as a result of this feature of the credit market, most new Russian businesses concentrate
on trade or services, shunning away from capital-intensive ventures. "Retail businesses have no
incentive to invest in industry. In fact, production capital has been steadily flowing toward commerce,"
reports Vladimir Buyev, a researcher at the Center for Economic Reform, an influential Russian
think tank that has studied the country's small business activity. "Only one in fourteen businessmen
engaged in trade said their firm had invested any capital in production." Vladimir Buyev, Production?
No Thanks, Moscow TIMES, July 30, 1995, at 23.
158. Blumenfeld, supra note 152, at 47-50.
159. RF Law on Pledge, May 29, 1992.
160. RF CIVIL CODE, Part I, First Reading, art. 349.2 (May 5, 1994).
161. This is true in part because real property maintains its value longer than movables, such as
perishable food or the latest model electronics. Fleisig, supra note 156.
162. For a discussion of automobile repossession, a concrete example of self-help, see supra note
83.
163. Tables, supra note 54.
164. RF CIVIL CODE, Part I, art. 349.2-3.
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lenders to determine the ownership of property and the extent of encumbrances
attached to it. If an effective collateral regime is introduced containing not only
the law embodied by the new Civil Code, but also a functioning property registry,
commercial asset-based lending to the private sector will significantly increase.
Of course, improvements in the efficiency and predictability of the court system
are critical to buttressing lawful self-enforcement, because parties will need to
rely on the knowledge that a court would reach the same result. Nevertheless,
this first step of including a provision in the Code to permit self-enforcement of
foreclosures by creditors is a critical legal breakthrough in the development of
65
an effective system of financial lending in the new Russia. 1
XI. Civil Code Parts II and III
While Part I of the Code contains the general provisions of civil legislation, Parts
II and III cover specialty areas. Initially, the task force planned to present the Code
to the Duma in two parts. The decision to further subdivide the Code reflects their
calculation that sections 5 and 6 on Intellectual Property and Inheritance will prove
66
more politically contentious than section 4 on Individual Types of Obligations. 1
Therefore, on November 1, 1995, the Government presented Part II to the Duma
containing only section 4. '67 This second volume of the Code passed the first reading
on November 17, 1995, and in one of the final acts of the 1994-95 parliament following the December elections, the Duma approved the second and third readings on
December 22, 1995. On January 26, 1996, President Yeltsin signed Part II into
68
law, and on March 1, 1996, it entered into force.
Section 4 of Part II includes provisions on types of obligations traditionally
found in Russian legislation, such as purchase and sale of goods, gifts, leases,
carriage, commissions, assignments, loans, and bailments. In addition, section
4 introduces new forms, including trust management, life estates, financial leases,
165. Lane Blumenfeld, A Hole in the Bucket: The Unavailabilityof FinancialCredit Due to the
Lack of a Registry in Russian Collateral Law, EBRD LAW IN TRANSITION NEWSLETTER, Winter/
Spring 1994, at 14.
166. Corinna Wissels, Interview with Professor A.L. Makovsky, Chairman, Civil Code Drafting
Commission, Moscow, July 1995.
167. See untitled article in KOMMERSANT YESHDYEVNIE [COMMERSANT DAILY], Nov. 2, 1995,
at 2. President Yeltsin approved the draft from the hospital where he was recovering from a heart
attack. (Ironically, the Russian Government signed off on the first volume in 1993 under similarly
trying circumstances, immediately after Yeltsin repelled the parliamentary rebellion. See discussion
supra part VI.) The President appointed Drs. Makovsky and Khokhlov of the Research Center for
Private Law, Dean Sukhanov of Moscow State University, and Minister of Justice V.A. Kovalev
to represent him before the legislature during debate on Part II.
168. See RossISKAYA GAZETA, Feb. 6, 1996, for official publication. With the enactment of
Part II, the sections on the Law of Obligations from both the USSR Fundamentals of 1991 and
the RSFSR Civil Code of 1964, as well as the Landlord-Tenant sections of the Fundamentals,
are no longer effective. Zakon o v'deniye diestviye chast v'toroya Grashdanskovo Kodexa, RF
[Law on the Introduction into Force of Part II of the Civil Code of the RF], adopted by the State
Duma on December 22, 1995.
FALL 1996

512

THE INTERNATIONAL LAWYER

sale of enterprises, and franchising, as well as improved rules governing partnerships and agency. Section 4 also "systemizes and renovates the norms on compensation for harms caused to the life and health of persons and for damage to
personal and juridical property." 169 Perhaps the most influential innovations in
Part II are contained in the five chapters (comprising seventy-eight articles) on
banking: Loan and Credit, Financing Against Assignment of Monetary Claims,
Bank Deposits, Bank Accounts, and Settlement of Accounts. By contrast, the
1964 Civil Code included a mere six articles. 70
Part III, which will be presented to the parliament later in 1996, is divided
into three subsections on Intellectual Property, Inheritance Law, and International
Private Law. Section 5 on Intellectual Property codifies existing Russian legislation on author's rights, patents, and trademarks. 17 ' Furthermore, it catalogues
the full spectrum of intellectual property forms: neighboring rights, invention,
utility models, industrial design, unfair competition, breeding achievements, and
so forth. Additionally, this section introduces new concepts into Russian legislation, such as secrets of production (know-how), and creates rules to protect
' Few rights are as widely ignored in Russia today as intellectual property
them. 72
rights. As an illustration, the Kevin Costner film Waterworldappeared in Russian
kiosks on videotape before it reached American movie screens.' 73 Thus, the new
legal protections for intellectual property embodied in the Civil Code will have
to be matched by stricter administrative and judicial enforcement.
A notable feature of section 6 on Inheritance is the simplification of forms for
last wills and testaments. This procedural streamlining not only brings Russian
law into conformity with international practice, but also revises the procedure
1 Section 7 on Choice of Law reconfirms that civil
followed in pre-1917 Russia. 74
relations involving foreign citizens and legal entities are subject to international
agreements, customs, and private contracts, an important assurance for foreign
investors. 175
XII. The Russian Civil Code: Also a Model for the Commonwealth of
Independent States
The Russian Civil Code, in addition to becoming the basic economic law of
Russia, will also serve as a model for the other former Soviet republics in the
169. A.L. Makovsky & S.A. Khokhlov, Ot renti do konsecii [From Life Estate [or Annuity] to
Concession], ROSSISKAYA GAZETA, Apr. 21, 1995, at 13 [hereinafter Life Estate].

170. RSFSR

CIVIL CODE

arts. 269-274 (1964).

171. Makovsky & Khokhlov, Life Estate, supra note 169, at 13.
172. Id.
173. Matt Taibbi, First Arrests Made for Video-Piracy in Russia, Moscow TIMES, Aug. 6, 1995,
at 19.
174. Makovsky & Khokhlov, Life Estate, supra note 169, at 13.
175. RF CIVIL CODE, Part. III, ch. 68, art. 1223 (Draft, March 1995). See generally A.S Komarov,
V'neshnyeekonomicheskie operatsii i novie GrashdanskiiKodex [Foreign Economic Activities and
the New Civil Code], EKONOMICHESKAYA GAZETA, May/June 1995.
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Commonwealth of Independent States (CIS) as they too take steps to modernize
their codes. Indeed, the Civil Code Commissions from Belarus, Ukraine, Kazakhstan, and Uzbekistan, among others, are basing their drafts in large part on
the one developed by the Russian working group. 176 The fact that the Russian
Code is serving as the model for integration of CIS-wide legislation magnifies
the importance of the Russian text, as well as the role its drafters are playing in
its development.
In order to facilitate this regional effort to revise the civil legislation that dates
back to the Soviet period, the Inter-Parliamentary Assembly (IPA) of the CIS
established an intercountry task force, which examines ways to coordinate both
the revised codes and the new commercial laws of the former republics. The
creation of this forum signals the newly independent states' desire to harmonize
their laws in order to maximize the opportunities of an integrated economy-a
lesson politicians and businesses in both the United States and Europe have recognized with respect to their own economies and legal systems. 177 Perhaps the most
significant contribution of the
IPA has been the preparation and promulgation
178
of a CIS Model Civil Code.
Lawmakers in the United States recognized the advantage of uniform laws.
During the course of the twentieth century, they developed the Uniform Commer-

176. A.L. Makovskyetal., OmodeliGrashdanskixKodexovgocudarstv-uchastnikovsadrushestva
[Model Civil Code of the CIS], Report prepared for Conference on Drafting the Model Civil Code
of the CIS, St. Petersburg, Apr. 1995; see also Materialimezhdunarodnoi nahuchno-prakticheskoi
konferentsii Grashdanskiye Kodexi gocudarstv sadrushestva:garmonizatsiya i modelerovaniye [Papers of the International Scholarly and Practical Conference on Civil Codes of the CIS Member States:
Harmonization and Models], 2 VESTNIK [BULLETIN] OF THE INTER-PARLIAMENTARY ASSEMBLY OF
THE MEMBER NATIONS OF THE CIS

46-95 [hereinafter IPA

BULLETIN].

In addition to Russia, Kazakh-

stan, Kyrgyzstan, Belarus, and Uzbekistan have also adopted the general parts of their new Civil
Codes and are now developing the specific parts. (With respect to at least Uzbekistan, the general
parts will not take effect until the entire code is adopted.) The Ukrainians hope to adopt their Code
in its entirety by the end of 1996. Drafts exist in Armenia, Azerbaijan, and Georgia, although no
timetable for their adoption has been set. The development of new codes remains in the early stages
in Moldova, Tadjikistan, and Turkmenistan. Interview with A.L. Makovsky by D.K. Labin, Moscow,
Dec. 1995.
177. Makovsky, supra note 176; V.A. Shumeiko, Address before the Plenary Session of the
Inter-Parliamentary Assembly of the CIS countries (Oct. 29, 1994), in ITAR-TASS, Oct. 29, 1994,
also available in FBIS-SOV-94-210, Oct. 31, 1994; Dozortzev, supra note 134, at 527.
178. On October 29, 1994, the IPA adopted Part I of the Model Civil Code at its fifth plenary
session. IPA BULLETIN No. 6, June 1995. At its sixth session, on May 13, 1995, the Assembly
adopted Part II of the Model. IPA BULLETIN No. 8, Aug. 1995. The Assembly considered Part III
of the Model on February 17, 1996 (publication forthcoming). Part I of the Model was adopted after
the Russian parliament had already given initial approval to its Part I. Significantly, the CIS approved
the second part of the Model before the corresponding volume of the Russian Code was even presented
to the Russian Duma. Thus, the process of coordination and harmonization of laws among the CIS
has become, in this short period of time, more of a collaborative process and less of a situation where
Moscow writes laws for verbatim importation by the other countries. Indeed, Professor Makovsky, the
head of the Russian drafting effort, acknowledged that sections of the Model's Part II are superior
to the Russian version and would be incorporated into the final text. Interview with A.L. Makovsky,
St. Petersburg (Apr. 1995).
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cial Code, which is now in effect with some modifications in forty-nine out of
fifty states and the District of Columbia. The National Conference of Commissioners on Uniform State Laws, the original organization behind the American UCC,
supported work on uniform acts on negotiable instruments, sales, warehouse
receipts, and trust receipts between 1896 and 1933. Each of these uniform acts
was enacted by at least two-thirds of the U.S. states. Codification of these separate
acts into a single code began in the 1940s. The National Conference, in cooperation with the American Law Institute, published the first edition of the Uniform
Commercial Code in 1952. Over the next four decades, the co-sponsors revised79
the Official Text, which gradually won acceptance by a majority of the states.1
The harmonization of American commercial rules was facilitated by the fact
that, with a few exceptions, the states share the same legal heritage, the common
law, with its roots in the English tradition." 0 Similarly, the legal structures of
the countries of the former Soviet Union are all based on civil law. This mutual
starting point will enable the members of the CIS to coordinate their civil legislation without too many difficulties. By contrast, the countries of the European
Union (EU) are having a more difficult time consolidating their disparate legal
systems, although the EU has unified significant legislation in the areas of corporate, intellectual property, antitrust, and environmental law. Nevertheless, despite
the textbook advantages of integration, huge obstacles remain, including issues
of sovereignty, local interest group pressures, and the question of how to construct
a framework that accommodates both the countries with common law traditions,
such as England, and also those with civil law roots, as found on the Continent.
While recognizing the political and practical hurdles to integration of economic
and civil laws, the member states of the CIS have embarked on a harmonious
collaboration toward that end. The constructive process of preparing a model Civil
Code illustrates that the CIS can develop into an important forum for cooperation
among independent states that share a common history and not simply a neoimperialist lever controlled from Moscow.
XIII. Conclusion
As the MMM and similar financial scandals in Russia demonstrated, creating
private property without designing and enforcing the rules of the game leads to
cowboy capitalism, wanton profiteering, and a loss of consumer confidence in
179. Most states, however, have amended the model text to reflect their local economic and
political conditions. Furthermore, the UCC, which is today operational in every state except Louisiana,
is not a federal law; rather, the legislatures of each state must adopt it and have done so in slightly
different forms. Moreover, it is not a code in the European sense because it functions within the
parameters of the Anglo-American common law system, which relies heavily on a strong judiciary.
Therefore, although the texts as adopted by individual states are identical in most respects, the UCC
is neither truly uniform nor a code. WHITE & SUMMERS, supra note 47, at 3-5.
180. Louisiana has a civil code based on the Napoleonic model, while the laws of Texas and
neighboring southwestern states reflect the region's Spanish civil law heritage.
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the fairness of the market. While private property is the engine of economic
reform, its wholesale injection into society without the appropriate legal framework to govern commercial transactions will necessarily produce a host of negative externalities.
With the passage of the Civil Code, Russia took a major step toward creating
a functioning market system by adopting a legislative framework to govern all
economic relations. No longer will commercial transactions be subject to haphazard regulation by a fog of parliamentary laws, presidential decrees, and governmental decisions, many of which date to the Soviet period and its command
economy. The enactment of this uniform body of civil and commercial law lays
the legal foundation on which entrepreneurial activity in Russia can flourish.
Nevertheless, written law is only as strong as the institutions responsible for
implementing it. '8 ' The institutions include both public and private organizations,
such as administrative agencies and commercial courts, as well as private law
firms, banks, and businesses. Thus, to augment its Civil Code, Russia must focus
on a broad program of training and education to inform both the governmental
and judicial agencies that will enforce the new Code and the consumers who will
operate under it, as the president's Drafting Commission recognizes:
The shaping and introduction into practice of private law ideas and concepts are to be
achieved by a rather protracted process of transforming legal consciousness. The change
of socio-economic relationships themselves and the emergence of civil legislation and
the legal practice based on it are the decisive factors in such a transformation. In
addition to that, goal-directed measures for the creation of scientific and informational
prerequisites for the development of private law thought and education are required. 82
Without this educational component, even the most well-drafted law will have
little impact in improving the business climate-the ultimate objective behind the
development of this market-oriented Civil Code.
Commercial law reform is essential to the success of Russia's transition to a
market economy. The introduction of a new Russian Civil Code designed to
create and facilitate market relations among the commercial actors in the economy
is integral to this transition. Without a system of commercial law, including, of
course, the development of effective adjudicatory and enforcement mechanisms,
economic reform cannot succeed.

181. Charles A. Cadwell, Implementing Legal Reform in TransitionEconomies, in INSTITUTIONS
EcONOMic DEVELOPMENT (Christopher K. Clague ed., forthcoming 1996).
182. Private Law in Russia, supra note 21, at 4.
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